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SMALL  BUSINESS  PARTICIPATION  IN  FED- 
ERAL CONTRACTING:  ASSESSING  H.R.  1670, 
THE  "FEDERAL  ACQUISITION  REFORM  ACT 
OF  1995*'— PART  I 


THURSDAY,  JUNE  29,  1995 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  Jan  Meyers,  (chair- 
woman of  the  committee)  presiding. 

Chairwoman  Meyers.  Well,  this  is  what  is  left  of  us  after  a  very 
long  night.  Some  may  be  joining  us  later.  But  for  those  of  you  who 
don  t  know,  the  House  met  all  night  last  night.  So,  we  may  have 
some  Members  who  are  going  to  run  a  little  bit  late  and  come  back 
for  the  rest  of  the  day. 

Today  the  Committee  on  Small  Business  meets  to  receive  testi- 
mony assessing  the  provisions  of  the  proposed  "Federal  Acquisition 
Reform  Act  of  1995,"  H.R.  1670,  and  the  effect  that  they  would 
have  on  the  ability  of  small  firms  to  compete  for  Federal  contract- 
ing opportunities.  Although  this  bill  was  the  subject  of  a  May  25 
hearing  jointly  conducted  by  the  Committees  on  Government  Re- 
form and  Oversight  and  National  Security,  representatives  of  the 
small  business  community  were  unable  to  testify  due  to  inadequate 
time  to  analyze  this  85-page  bill — I  think  they  were  given  the  bill 
maybe  a  day  or  so  ahead  of  time.  Today,  this  committee  will  afford 
representatives  of  various  segments  of  the  small  business  commu- 
nity, and  others,  another  opportunity. 

If  enacted  in  its  present  form,  H.R.  1670  would  fundamentally 
alter  the  Federal  procurement  process,  but  not  in  a  way  intended 
by  its  sponsors.  Rather,  analyses  suggest  that  the  resulting  Federal 
procurement  system  would  likely  be  substantially  less  open  and 
fair,  would  invite  more  noncompetitive  contracting,  and  cause  small 
firms  to  have  to  confront  additional  obstacles  to  their  participation. 
In  short,  a  procurement  process  that  diminishes  the  ability  of  small 
firms  to  sell  to  their  own  Government. 

H.R.  1607  proposes  that  we  abandon  the  standard  of  full  and 
open  competition,  established  by  the  landmark  "Competition  In 
Contracting  Act  of  1984,"  and  return  to  the  pre-CICA  standard  of 
"maximum  practicable  competition."  Further,  as  drafted,  the  bill 
would  leave  to  the  career  regulation  writers  the  definition  of  maxi- 
mum practicable  competition.  The  bill  would  also  eliminate  the  sys- 
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tern  of  justifications  and  approvals  that  have  worked  for  a  decade 
as  an  effective  restraint  on  unjustifiable  sole-source  contracts. 

H.R.  1670  would  permit  the  use  of  "simplified  procedures"  for 
purchasing  commercial  products  without  any  dollar  limitation. 
Today,  these  simplified  procedures,  which  are  specified  only  in  reg- 
ulations, can  be  used  for  small  purchases,  contracts  of  $25,000  or 
less.  Under  last  year's  sweeping  "Federal  Acquisition  Streamlining 
Act"  (FASA),  simplified  procedures  would  be  available  for  pur- 
chases of  up  to  $100,000.  These  procedures  encourage  contracting 
officers  to  solicit  offers  telephonically  and  allow  three  calls  to  con- 
stitute, "competition."  Some  of  today's  witnesses  have  testified  be- 
fore this  committee  and  other  committees  of  the  House  and  Senate 
that  such  regulatory  authority  for  "three  telephone  call  competi- 
tions" violates  the  Small  Business  Act. 

In  fact,  H.R.  1670  would  repeal,  as  duplicative,  the  very  provi- 
sions of  the  Small  Business  Act  that  ensure  adequate  notice  of  con- 
tracting opportunities  and  adequate  time  for  small  firms  to  fashion 
an  offer.  These  statutory  protections  for  small  firms  have  been  part 
of  the  Small  Business  Act  since  1983.  They  have  been  retained 
through  every  round  of  procurement  legislation,  from  CICA  in 
1984,  to  FASA  a  decade  later. 

H.R.  1670  would  also  repeal  statutory  provisions  that  assure  an 
open  and  fair  process  for  the  prequalification  of  contractors.  Adopt- 
ed in  the  mid-1980's  during  the  DOD  spare  parts  horror  stories, 
they  protect  small  firms  from  arbitrary  exclusion  from  competition. 

I'm  going  to  skip  the  rest  of  my  opening  statement  and  ask  that 
it  be  published  in  the  record. 

I  do  look  forward  to  the  additional  information  that  will  be  pro- 
vided in  today's  testimony.  If  the  interests  of  small  business  Gov- 
ernment contractors  are  to  be  preserved,  it  is  essential  that  your 
concerns  be  thoughtfully  expressed,  and  then  needed  changes  vigor- 
ously pursued.  As  your  advocates  in  the  House,  the  Committee  on 
Small  Business  will  try  to  do  our  part. 

I  would  like  at  this  time  ask  if  my  colleague,  Mr.  Skelton,  has 
an  opening  statement? 

[Chairwoman  Meyers'  statement  may  be  found  in  the  appendix.] 

Mr.  Skelton.  Thank  you  very  much,  Madam  Chairman.  My 
opening  statement  is  that  I'm  glad  to  be  back  and  be  a  part  of  the 
Small  Business  Committee.  This  is  very  important  legislation  and 
we  have  looked  at  it  in  the  other  committees  on  which  I  serve.  But 
I'm  thrilled  to  be  back  with  you  and  work  with  you. 

Chairwoman  Meyers.  I  would  like  to  say  that  we  are  very,  very 
pleased  to  have  Mr.  Skelton  join  us  again  on  the  committee. 

He  has  a  background  on  small  business  issues  that  few  Members 
of  the  House  have  and  is  a  valued  member  of  the  committee.  We 
are  glad  to  have  him  here  today. 

Our  first  witness  will  be  Jere  Glover,  SBA's  Chief  Counsel  for 
Advocacy.  Under  Jere's  leadership.  Advocacy  has  been  especially 
active  in  helping  to  shape  legislative  proposals  and  in  commenting 
on  implementing  regulations.  We  would  like  to  hear  from  you  at 
this  time,  Mr.  Glover, 


TESTIMONY  OF  JERE  W.  GLOVER,  CHIEF  COUNSEL  FOR  ADVO- 
CACY, U.S.  SMALL  BUSINESS  ADMINISTRATION,  ACCOM- 
PANIED BY  JIM  O'CONNOR,  CHIEF  COUNSEL  FOR  PROCURE- 
MENT POLICY,  AND  DEPUTY  COUNSEL  KIM  RYAN 

Mr.  Glover.  Thank  you  very  much.  Good  morning,  Madam 
Chairman,  members  of  the  committee.  I'm  Jere  Glover,  Chief  Coun- 
sel for  Advocacy,  U.S.  Small  Business  Administration.  With  me  this 
morning  is  James  M.  O'Connor,  he  is  the  assistant  counsel  for  pro- 
curement policy;  and  my  deputy,  Kay  Ryan. 

While  this  committee  has  been  important  in  making  sure  that 
small  business  and  procurement  policy  go  hand-in-hand — and  I 
think  that  the  committee  is  to  be  commended  with  the  procurement 
streamlining  legislation  being  passed  last  year — the  committee  was 
in  the  forefront  of  making  sure  that  the  small  business  interests 
were  preserved. 

I  think  under  the  proposed  legislation  that  we  are  discussing 
today,  I  think  that  it's  equally  important  to  the  committee  that 
while  small  business  has  over  40  percent  of  the  Gross  National 
Product  and  40  percent  of  U.S.  sales,  they  receive  only  about  20 
percent  of  all  Government  prime  contract  dollars,  amounting  to 
$39.7  billion.  Seven  large  contractors  received  $39.9  billion  or  more 
contract  dollars  than  all  of  the  small  businesses  combined. 

Furthermore,  McDonnell  Douglas  alone  received  $9.8  billion  in 
Federal  contract  actions,  or  more  than  all  minority  firms  in  the  ag- 
gregate received,  and  three  times  more  than  all  women-owned  busi- 
nesses received.  So,  while  we  have  done  things  through  the  years 
to  open  the  Federal  procurement  process  for  small  businesses,  we 
still  have  a  long  way  to  go  to  make  sure  that  small  business  has 
its  fair  share. 

Competition  is  and  always  has  been  the  basis  of  free  enterprise 
and  the  foundation  supporting  our  economy  and  the  growth  of 
small  business.  Historically,  the  Government  has  found  competitive 
acquisitions  accomplished  through  small  firms  are  generally  at 
lower  costs  than  those  with  the  large  firms. 

H.R.  1670  would,  we  believe,  reduce  the  number  of  participating 
Government  contractors  by  replacing  "full  and  open  competition" 
with  a  standard  based  on  "maximum  practicable  competition". 
Small  businesses  received  three  times  more  contracts  under  the 
competitive  process  than  they  did  under  any  noncompetitive  proc- 
ess. Only  4  percent  of  noncompetitive  contracts  over  $25,000  go  to 
small  businesses. 

So  we  have  empirical  evidence  that  when  we  are  faced  with  a 
sole-source  type  situation,  a  noncompetitive  environment,  small 
business  doesn't  do  very  well  at  all.  That's  why  I'm  very  concerned 
with  H.R.  1670  and  its  limitations  on  open  full  and  competition. 

We  are  concerned  that  the  change  from  the  language  from  "full 
and  open  competition"  to  "maximum  practicable  competition"  as 
proposed  in  H.R.  1670  would  give  the  agency  contracting  officers 
authority  to  limit  significantly  the  number  of  possible  vendor 
sources  and  erect  barriers  to  new  entrants.  The  proposed  competi- 
tion standard  is  achieved  when  a  practicable,  or  perhaps  a  conven- 
ient number,  of  capable  firms  are  permitted  to  submit  offers  on  a 
procurement. 


As  we  understand  it,  the  bill  would  establish  a  system  made  up 
of  verified  firms  or  businesses  that  have  met  certain  past  perform- 
ance or  prequalifi cation  standards  with  the  Government.  The  use 
of  prequalification  has  the  effect  of  denying  to  small  business 
offerors  the  Congressionally  mandated  right  to  a  second  party  re- 
view of  the  firm  s  qualifications  to  perform,  a  right  that  is  estab- 
lished by  the  SBA's  Certificate  of  Competency  Program. 

In  other  words,  a  system  employing  maximum  practicable  com- 
petition standards  would  give  license  to  contracting  officers  to  use 
a  short  list  of  verified  firms  with  whom  they  have  first-hand  expe- 
rience without  exploring  the  marketplace  for  firms  with  comparable 
experiences  that  may  be  more  competitive. 

In  1980,  while  I  was  in  the  Office  of  Advocacy  at  that  time,  we 
commissioned  a  study  to  look  at  competitive  versus  noncompetitive 
solicitations.  Much  like  the  recent  data  that  we  have  iust  dis- 
cussed, we  found  then  that  small  business  also  had  difficulty  in  ob- 
taining noncompetitive  solicitations  and  did  far  better  under  a  com- 
petitive process. 

So  this  is  the  practice  that  has  been  going  on  for  a  long  period 
of  time.  Clearly,  the  1984  legislation  has  improved  that  situation 
somewhat,  but  we  still  see  situations  that  have  been  there  for  quite 
a  while. 

Prior  to  1984,  Federal  agencies  could  apply  limited  competition 
standards  similar  to  what  is  being  proposed  in  H.R.  1670  in  award- 
ing sole-source  contracts.  Unfortunately,  the  absence  of  open  com- 
petition, resulted  in  higher  Government  costs  and  widespread 
waste  and  abuse  in  many  Federal  agencies.  As  a  result,  in  1984  the 
Congress  passed  the  Competition  in  Contracting  Act  which  estab- 
lished the  current  standard  of  full  and  open  competition. 

Competitive  bidding  keeps  the  contractor  and  the  contracting  of- 
ficer honest.  In  the  private  sector  we  have  a  very  strong  motivator, 
which  is  profits,  to  make  sure  that  we  use  a  competitive  situation 
that  works.  The  Government  does  not  have  such  a  system. 

I  know  that  I  speak  for  the  entire  small  business  community 
when  I  say  that  we  are  concerned  about  the  speed  in  which  pro- 
curement reform  is  being  formulated.  Less  than  9  months  ago  the 
president  signed  the  Federal  Acquisition  Streamlining  Act  of  1994. 
This  is  a  major  piece  of  legislation  that  would  significantly  change 
how  the  Government  does  business.  Many  implementing  rules  have 
been  proposed  and  I  believe  that  the  final  ones  will  be  published 
soon.  The  small  business  community,  however,  is  very  concerned 
about  how  the  implementation  of  the  law  will  effect  them. 

Many  of  the  procurement  changes  are  happening  quickly  and 
without  a  full  understanding  of  the  impact  on  small  business.  Un- 
fortunately, short-term  efficiencies  in  process  appear  to  be  winning 
the  battle  over  long-term  tenets  promoting  competition,  least  pur- 
chase cost,  and  small  business  development. 

Two  weeks  ago,  almost  2,000  small  business  delegates  from 
around  the  country  participated  in  the  White  House  Conference  on 
Small  Business.  These  dedicated  entrepreneurs  came  to  Washing- 
ton at  their  own  expense  to  formulate  and  send  a  collective  mes- 
sage to  our  Nation's  policymakers.  These  are  hard  working  people, 
unencumbered  by  the  politics  that  too  often  cloud  decisions  made 
within  the  beltway.  Several  of  the  top  recommendations  advanced 


by  this  esteemed  group  of  entrepreneurs  focus  on  increasing  access 
to  Federal  procurement  opportunities  and  open  competition. 

Provisions  in  H.R.  1670  that  appeared  to  restrict  competition 
would  bring  the  Government  back  30  years,  favoring  the  creation 
of  explicit,  yet  limited,  network  of  vendors  that  would  supply  the 
Government's  needs,  on  their  terms  without  the  benefit  of  open 
competition.  It  would  be  a  costly  endeavor,  as  well  as  an  exercise 
in  regression,  if  the  small  business  community  would  be  sacrificed 
at  the  expense  of  less  competition  and  higher  Government  prices 
for  purchases  and  fewer  procurement  opportunities  for  small  busi- 
ness. 

Having  said  this,  you  need  to  know  that  my  staff  were  invited 
to  meet  earlier  this  week  with  Chairman  dinger's  committee  staff 
to  discuss  H.R.  1670  and  the  concerns  of  the  small  business  com- 
munity. I  have  a  meeting  scheduled  with  Chairman  dinger  tomor- 
row and  I  am  encouraged  by  the  receptivity  and  the  willingness  of 
Chairman  dinger  and  his  committee  staff  to  consider  alternative 
language  to  certain  provisions  of  the  bill. 

Thank  you  very  much  for  this  opportunity  to  testify  and  I  will 
be  happy  to  answer  any  questions. 

[Mr.  Glover's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Glover.  I  un- 
derstand that  you  have  a  meeting  and  you  will  have  to  leave  in 
about  half  an  hour.  So,  I  think  what  we  will  do,  without  objection, 
is  to  ask  questions  of  Mr.  Glover  and  then  hear  from  the  rest  of 
the  panel. 

Mr.  Glover,  you  said  that  you  got  an  indication  from  Mr.  dinger 
that  he  would  be  open  to  some  changes  in  the  legislation. 

Did  you  get  the  feeling  that  he  would  be  willing  to  go  back  to 
"full  and  open  competition"? 

Mr.  Glover.  No,  I  don't  believe  that  he  is  willing  to  do  that.  I 
think  that  he  wants  to  make  his  bill  more  small  business  friendly, 
but  I  think  that  he  still  feels  very  strongly  that  open  competition 
is  inefficient  and  is  looking  for  something  more  efficient. 

Chairwoman  Meyers.  Has  the  Administration  taken  any  policy 
position  on  whether  the  maximum  practicable  competition  standard 
is  preferable  to  full  and  open  competition? 

Mr.  Glover.  They  have  not  to  date  taken  a  position. 

Chairwoman  Meyers.  I  will  defer  to  Mr.  Skelton. 

Mr.  Skelton.  Well,  as  you  know,  the  other  committee  on  which 
I  serve  had  a  joint  hearing  with  Mr.  dinger's  committee.  They 
seem  to  have  two  diametrically  opposed  theories  here. 

One  is  that  absolute  open  competition  allegedly  slows  down  the 
procedure.  Everyone  and  their  brother,  whether  qualified  or  not, 
can  bid.  It  causes  a  great  deal  of  hardship  on  getting  the  job  done. 
In  other  words,  the  language  of  dinger's  bill  is  very,  very  strict. 

I  would  hope  that  in  your  discussions  with  Mr.  dinger  you  could 
meet  the  happy  medium  somewhere  in  between  that  was  not  given 
to  us — that  option  was  not  given  to  us  in  the  stage  of  the  amend- 
ments, either  in  the  committee  or  the  full  House. 

So  I  would  hope  that  you  would  do  that.  Because  of  my  work  on 
the  other  committee,  I  would  appreciate  your  giving  me  the  work 
product  that  you  come  up  with. 

Thank  you. 


Mr.  Glover.  I  would  be  happy  to  do  that,  Mr.  Skelton. 

Chairwoman  Meyers.  Mr.  Glover,  as  I  understand  the  bill,  "max- 
imum practicable  competition,"  would  be  defined  by  the  regulators? 

Mr.  Glover.  That's  my  understanding.  Having  spent  a  good  bit 
of  my  professional  career  working  with  regulators  in  some  shape, 
form,  or  fashion  either  inside  the  Government  or  outside  the  Gov- 
ernment, it  gives  me  some  great  pause.  Their  motivations  are  dif- 
ferent than,  perhaps,  we  would  want  them  to  be.  They  always  take 
the  most  conservative,  they  always  take  the  most  bureaucratic  ap- 
proach to  their  response;  and  they  are  always  covering  themselves 
very  nicely  to  make  sure  that  no  one  can  criticize  them. 

There  are,  quite  frankly,  tens  of  thousands  of  lobbyists  in  this 
town  who  spend  their  lives  trying  to  influence  Government  and  in- 
dividual contracting  officer's  decisions;  former  generals  and  others 
who  are  very  good  at  convincing  somebody  that  they  should  do 
something  with  them  as  opposed  to  small  business  who  cannot  af- 
ford that  type  of  service. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Glover,  and  we 
appreciate  you  being  here  to  testify  today.  Will  someone  from  your 
office  continue  to  be  with  us  throughout  the  day? 

Mr.  Glover.  Yes,  both  Jim  O'Connor  and  Kay  Ryan. 

Chairwoman  Meyers.  Our  next  witness  is  Amy  Erwin. 

TESTIMONY  OF  AMY  ERWIN,  PROCUREMENT  TECHNICAL 
ASSISTANCE  PROGRAM,  GEORGE  MASON  UNIVERSITY 

Ms.  Erwin.  Good  morning.  My  name  is  Amy  Erwin  and  I'm  with 
the  Procurement  Technical  Assistance  Program  at  George  Mason 
University.  I  am  here  today  to  speak  on  behalf  of  the  Association 
for  Federal  Marketing  Specialists.  Michael  Franklin,  who  is  the 
president  of  that  organization,  was  not  able  to  be  here  today.  I 
would  like  to  start  out  by  reading  his  letter  into  the  record  so  that 
officially  you  will  know  where  we  stand  on  this  issue.  Then  I  will 
talk  a  little  bit  about  some  of  the  things  that  we  have  experienced 
at  a  PTA  center,  talking  about  the  issues  for  small  business. 

The  letter  is  dated  June  28. 

"Dear  Representative  Meyers,  I'm  writing  this  letter  as  the  Presi- 
dent of  the  Association  of  Government  Marketing  Systems  Special- 
ists on  behalf  of  the  113  Procurement  Technical  Assistance  centers 
located  throughout  United  States.  We  represent  hundreds  of  pro- 
curement specialists  that  are  currently  assisting  60,000  small-  to 
mid-sized  businesses  conducting  business  with  the  Federal  Grovern- 
ment.  We  are  closer  to  the  issues  and  concerns  of  the  proposed  H.R. 
1670  legislation  as  we  work  with  the  small  business  community  on 
a  daily  basis.  I  apologize  for  not  attending  the  hearing  personally 
as  I  was  not  available  at  this  time.  With  due  notice,  I  would  be 
more  than  happy  and  willing  to  attend  and  testify  at  subsequent 
hearings  on  this  matter. 

"Our  collective  opinion  is  that  the  implementation  of  this  legisla- 
tion would  result  in  a  procurement  process  that  is  less  competitive, 
less  open  and  fair,  provide  diminished  access  to  the  small  business 
community  and  thus  diminish  the  ability  of  small  businesses  to  sell 
to  the  Government.  We  are  concerned  and  somewhat  perplexed  on 
how  quickly  this  bill  is  proceeding  when  the  small  business  commu- 
nity does  not  yet  fully  comprehend  the  sweeping  changes  made  by 


the  Federal  Acquisition  Streamlining  Act  of  1994  (FASA).  We  do 
agree  wdth  a  streamlined  process  that  will  save  taxpayer  dollars, 
but  if  the  implementation  is  not  carefully  done,  the  small  business 
community  will  be  severely  damaged  in  the  process.  The  small 
business  community  needs  to  be  more  involved  in  the  process  be- 
fore more  sweeping  le^slative  changes  are  made. 

"Our  main  concern  is  with  the  fundamental  changes  proposed  for 
the  legislation  which  we  consider  unsound.  Changes  such  as  aban- 
doning full  and  open  competition;  permitting  simplified  procedures 
for  the  purchase  of  commercial  products  with  no  dollar  limitation; 
repealing  prequalification  of  contractors  and  not  providing  ade- 
quate notice  of  contracting  opportunities  would  jeopardize  any  ad- 
vances made  in  the  procurement  process  within  the  last  15  years. 

"By  implementing  these  changes,  it  would  leave  too  much  discre- 
tion in  the  hands  of  contracting  officers  allowing  the  contracting  of- 
ficers to  fulfill  their  contracting  requirements  by  merely  making 
three  phone  calls  for  any  purchase.  This  would  bring  us  back  to  the 
sole-source  contract  situation  which  is  not  in  the  best  interests  of 
the  Government  or  the  small  business  community. 

"These  proposed  changes  result  in  higher  prices,  less  quality,  and 
more  importantly,  would  open  the  door  to  fraudulent  activities  set- 
ting the  procurement  process  back  20  years.  These  conditions  were 
the  exact  reasons  why  the  Competition  in  Contracting  Act  of  1984 
came  about  and  the  Government  has  benefited  greatly  from  this 
legislation. 

"If  we  are  to  make  sweeping  changes  to  a  current  system,  we 
should  focus  on  those  areas  that  would  save  the  Government 
money  yet  still  provide  fair  and  equal  access  to  the  small  business 
community.  Full  and  open  competition  must  remain,  simplified  pro- 
cedures should  be  limited  to  contracts  under  $100,000  for  agencies 
that  properly  implemented  FACNET  as  provided  in  FASA  of  1994. 

"Once  FACNET  is  properly  implemented,  providing  electronic  ac- 
cess to  contracting  opportunities,  then  the  higher  thresholds  can  be 
considered.  It  is  our  opinion  that  the  proper  implementation  will 
save  the  Government  billions  of  dollars  in  mere  processing,  yet  still 
provide  the  proper  access  to  small  businesses  that  is  avoided  by 
this  legislation. 

"In  closing,  we  ask  that  fair  and  equitable  assessment  process  be 
undertaken  prior  to  the  enacting  of  additional  and  sweeping 
changes  as  proposed  by  this  legislation.  We  are  in  full  support  with 
the  streamlining  intent,  but  want  to  ensure  that  the  final  legisla- 
tion proposed  has  the  proper  elements  that  accomplish  the  mutual 
interests  of  Government  and  the  small  business  community.  I  urge 
you  to  work  with  our  organization  as  we  can  fairly  represent  the 
interests  of  the  small  businesses  and  their  concerns." 

Mike  goes  on  to  list  a  phone  number  where  he  can  be  reached 
for  comment. 

[Letter  fi-om  Michael  Franklin,  president  of  Association  of  Gov- 
ernment Marketing  Assistance  Specialists  may  be  found  in  the  ap- 
pendix.] 

Ms.  Erwin.  I  think  that  the  most  important  thing  that  we  can 
say  as  a  procurement  and  technical  assistant  program  network  is 
that  my  particular  program  works  with  more  than  a  thousand  busi- 
nesses in  the  Northern  Virginia  and  metropolitan  area.  They  are 
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absolutely  unaware  of  this  legislation.  They  still  don't  understand 
FASA,  They  are  still  dealing  with  understanding  what  electronic 
commerce  means  and  competition  for  small  business  means  the 
knowledge  of  contracting  opportunity. 

For  a  small  business  to  compete  in  this  marketplace  right  now, 
they  would  have  to  be  able  to  access  more  than  50  electronic  bul- 
letin boards,  they  would  have  to  access  the  Commerce  Business 
Daily,  be  able  to  negotiate  with  contracting  officers,  understand 
Small  Business  Administration's  procedures  and  recommendations, 
as  well  as  starting  to  implement  changes  to  support  further  initia- 
tives. 

To  implement  this  legislation  while  FASA  is  still  being  under- 
stood in  the  small  business  community  is  not  only  going  to  confuse 
the  intent  of  contracting,  but  you  are  sending  the  wrong  message 
to  both  voters  and  the  small  business  community. 

I  think  that  the  issue  here  is — the  message  that  you  are  sending 
to  voters  here — is  that  we  don't  care  about  competition  or  the  bene- 
fits that  are  derived  by  that.  We  are  more  interested  in  getting 
what  we  want  when  we  want  it. 

The  problem  with  that  in  terms  of  the  small  business  commimity 
is  that  when  you  send  this  message  now  before  FASA  and 
FACNET  have  even  been  implemented,  you  are  sending  the  mes- 
sage that  FACNET  is  not  what  the  Government's  agenda  is.  Right 
now,  the  small  business  community  is  still  reeling  from  enacted 
legislation.  They  are  looking  at  this  FACNET  and  EDI  electronic 
commerce  movement  as  another  Government  prerequisite.  They 
are  looking  at  it  the  same  way  the  Government  looked  at  the  total 
quality  management  issues  in  the  past  and  they  think  that  they 
can  wade  through  this  process. 

By  passing  this  kind  of  legislation  now  without  a  FACNET  im- 
plementation requirement,  you  are  sending  the  message  that  they 
don't  have  to  do  that,  and  the  Government's  intent  toward  the 
small  business  community  is  not  exempt. 

Chairwoman  Meyers.  Thank  you  verv  much,  Ms.  Erwin.  As  I 
understand  it,  you  are  speaking  on  behalf  of  Colette  Nelson  who  is 
the  acting  vice  president? 

Ms.  Erwin.  No,  I  speaking  on  behalf  of  the  Association  for  Grov- 
ernment  Marketing  Consultants  and  Specialists.  I  understand  that 
Colette  had  something  come  up  at  the  last  minute  and  could  not 
be  here  this  morning. 

Chairwoman  MEYERS.  Well,  I  am  very  glad  to  have  you  here.  Is 
your  deputy  with  you? 

Ms.  Erwin.  No,  she  is  not. 

Ms.  Ryan.  Kay  Ryan,  Jere's  deputy. 

Chairwoman  Meyers.  All  right,  very  good.  I'm  sorry,  we  don't 
have  the  proper  nameplate  in  front  of  you. 

Our  next  witness  is  Mr.  William  Blocher. 

TESTIMONY  OF  WILLIAM  F.  BLOCKER,  JR.,  AN  INDIVIDUAL 
AND  A  SMALL  BUSINESSMEN 

Mr.  Blocker.  Thank  you,  Madam  Chairman.  I  appreciate  the 
opportunity  to  testify  today  on  behalf  of  H.R.  1670;  but  today  I'm 
addressing  you  as  an  individual  and  a  small  businessmen  and  not 


as  representative  of  any  corporation,  industry  association,  or  com- 
munity organization  which  I  now  serve  or  have  served  in  the  past. 

As  a  matter  of  background,  my  early  business  background  in- 
volves 15  years  of  experience  in  building  a  small  family  printing 
and  micrographics  company  doing  business  in  the  commercial  and 
Government  markets.  For  the  last  14  years,  I  have  been  in  the  in- 
formation technology  industry  serving  7  years  with  a  large  Govern- 
ment contractor;  and  the  last  7  years  helping  three  different  small 
businesses  grow  into  multimillion  dollar  small  Government  services 
contractors.  Since  1984,  my  primary  function  in  the  information 
technology  area  was  management  and  continues  to  be  strategic 
business  development  for  companies  in  the  Federal  Grovernment 
market. 

From  a  personal  point  of  view,  there  are  many  laudable  rec- 
ommendations in  the  bill.  The  most  important  one  is  the  clear, 
strong  statement  supporting  the  position  that  the  Government 
should  rely  on  the  private  sector  for  needed  goods  and  services. 
Other  good  features  include  the  establishment  of  a  consolidated 
U.S.  Board  of  Contract  Appeals;  moving  the  protest  forum  out  of 
GAO  into  the  executive  branch;  repealing  some  of  the  onerous  Pro- 
curement Integrity  statutes  and  their  replacement  with  broad  pro- 
tections of  source  selection  and  proprietary  information  to  permit 
open  communications  between  the  Government  buyer  and  industry 
seller;  changes  to  the  commercial  item  cost  and  pricing  data,  post- 
award  audits,  and  cost  accounting  standards  suggested  in  the  bill 
deserve  long  consideration.  Finally,  the  use  of  the  Alternative  Dis- 
putes Resolution  to  settle  differences  faster  and  cheaper  is  a  good 
approach. 

The  potential  of  the  changes  noted  plus  the  remarkable  and 
thought-felt  changes  made  by  the  Federal  Acquisition  Streamlining 
Act  of  1994  have  significantly  improved  the  climate  of  doing  busi- 
ness with  the  Federal  Government.  I  would  particularly  like  to  sin- 
gle out  the  actions  of  Joe  Thompson,  Commissioner  of  GSA's  Infor- 
mation Technology  Service,  for  his  foresight  in  challenging  the 
business  community  to  work  with  his  agency  and  improving  com- 
munications between  Government  and  industry.  This  effort  led  di- 
rectly to  the  improvement  in  debriefings  as  well  as  opening  up  the 
flow  of  critical  information  between  buyer  and  seller;  and  has  re- 
duced and  will  continue  to  reduce  the  number  of  procurement  pro- 
tests in  the  future. 

Additionally,  I  would  like  to  go  on  the  record  supporting  the 
retainment  of  the  Brooks  Act  and  the  Competition  in  Contracting 
Act,  CICA.  Without  these  two  critical  pieces  of  legislation,  the  dy- 
namic information  technology  industry  that  serves  the  Federal 
Government  today  would  not  exist.  Instead  you  would  have  a  semi- 
closed  circle  of  contractors  and  vendors  with  the  market  strength 
to  restrain  new  entries,  especially  new  businesses. 

What  troubles  me  about  the  bill  is  contained  in  Title  I-Competi- 
tion,  under  Section  101  where  the  full  and  open  competition  provi- 
sion of  CICA  is  changed  to  a  maximum  practicable  competition 
standard  or  objective.  This  change  gives  the  Government  bureauc- 
racy too  much  power  in  restrictmg  competition  in  one  of  our  Na- 
tion's most  competitive  markets,  that  of  providing  over  $200  billion 
worth  of  goods  and  services  to  the  Federal  Grovemment.  As  the  im- 
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plications  of  this  provision  become  knovsm  a  chill  wdll  settle  over  all 
but  the  largest  of  the  industrial  members  of  the  Grovemment  con- 
tracting community. 

This  modification,  if  enacted,  cannot  help  but  inevitably  hurt 
small-  and  medium-sized  businesses.  In  all  likelihood,  its  intended 
effect  of  eliminating  competition  will  impact  the  smaller  and  newer 
businesses  attempting  to  break  into  a  market  already  dominated 
by  a  preponderance  of  large  corporations. 

I'm  wary  of  proposals  to  remove  regulatory  burdens  that  are  pro- 
mulgated or  supported  by  Government  regulators  and  Government 
procurement  officials  together  with  large  corporations.  When  I  run 
into  this  type  of  proposal,  I  ask  why? 

We  have  been  told  in  other  testimony  that  the  cost  of  procure- 
ment administration  may  outweigh  the  benefits  of  full  and  open 
competition.  We  have  been  told  that  the  complexities  of  Govern- 
ment procurement  and  the  high  transaction  buyer  costs,  and  the 
user — in  this  case,  Government  employee,  dissatisfaction  require 
that  we  reduce  the  number  of  potential  bidders.  I  am  disturbed 
when  this  rhetoric  gets  coupled  with  statements  of  a  desire  for  a 
Federal  Government  that  costs  less  and  is  efficient,  flexible,  and  re- 
sponsive. Democracy  is  inherently  not  efficient. 

The  maximum  practicable  competition  clause  gives  Government 
officials  too  much  power  over  business  decisions.  Full  and  open 
competition  is  efficient  and  only  hurts  those  who  are  truly  not  com- 
petitive. Anything  less  than  full  and  open  competition  artificially 
restrains  trade  and  hurts  the  smaller  companies  disproportion- 
ately. 

I  reviewed  the  comments  of  the  Acquisition  Reform  Working 
Group  presented  at  the  May  25  hearings  to  the  Committee  of  Grov- 
ernment  Reform  and  Oversight.  Knowing  their  members  and  the 
overwhelming  make-up  of  member  associations  which  are  dis- 
proportionately financed  and  controlled  by  the  larger  corporations, 
I  respectfully  question  whether  they  are  really  interested  in  pre- 
serving competition  or  are  they  merely  exercising  their  right  to 
support  what  is  clearly  in  their  best  interests,  limited  competition. 

I  ask  you  whom  will  benefit  if  we  go  back  to  the  days  of  sole- 
source  contracts  and  a  closed  circle  of  buyers.  Not  the  little  busi- 
nesses and  certainly  not  the  startup  corporations. 

One  of  the  most  important  goals  that  the  104th  Congress  has  fa- 
vored is  the  retaining  of  maximum  value  for  the  taxpayer  for  the 
services  provided  by  the  Grovernment.  This  philosophy,  of  course, 
encourages  concepts  leading  to  minimum  transaction  costs  for  pur- 
chasing, calls  for  streamlined  value-oriented  competition,  and  con- 
cerns over  the  cost  of  conducting  unlimited  competition. 

However,  we  must  be  willing  to  recognize  the  tradeoffs  involved. 
Do  we  really  want  to  reduce  competition  for  Government  pur- 
chases? I  think  not. 

There  are  other  public  policies  that  must  be  placed  on  the  scales. 
They  should  call  for  fairness  in  allowing  all  companies  to  compete 
for  public  contracts  that  use  public  tax  moneys,  and  those  also  that 
encourage  new  companies  to  enter  the  marketplace  to  ensure  inno- 
vation and  to  sharpen  the  competitive  edge  of  existing  suppliers. 

Industry  and  Government  data  already  indicates  that  the  Gov- 
ernment awards  many  large  defense  contracts  as  sole-source.  This 
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money  is  public  money.  The  Grovernment,  while  benefiting  from 
adopting  some  commercial  practices  that  promote  efficiency,  is  still 
dealing  with  public  money  and  public  trust.  There  is  still  a  require- 
ment of  public  accountability  for  use  of  public  funds. 

Maximum  practical — practicable  competition 

Chairwoman  Meyers.  Thank  you,  makes  me  feel  better. 

Mr.  Blocker  [continuing],  is  potentially  a  return  to  the  old  pre- 
CICA  process  of  awarding  to  companies  that  the  Government  agen- 
cy staff  knows,  and  not  necessarily  to  the  most  innovative  com- 
pany, or  to  the  best  value,  and/or  to  the  lowest  priced  offeror. 

We  have  also  had  some  suggestions  that  appropriate  protections 
be  provided  for  excluded  companies  that  the  agency  should  not  per- 
mit to  compete.  That  suggestion  would  be  another  legislative  or 
regulatory  band-aid  applied  as  a  direct  result  of  not  permitting  full 
and  open  competition  in  the  first  place.  This,  I  feel,  is  necessary  for 
competition  in  the  market  in  providing  Grovernment  services.  I  ask 
you  why  are  we  creating  a  problem  by  killing  the  competitive  proc- 
ess? 

Let  the  free  enterprise  market  process  work.  We  don't  have  too 
much  competition.  As  a  small  businessmen,  please  don't  fence  me 
out  with  exclusionary  regulations. 

As  an  aside  issue,  but  part  of  this  legislation,  is  FACNET.  In  dis- 
cussions with  many  other  Government  procurement  officials,  I  have 
heard  voiced  a  number  of  concerns  regarding  FACNET.  Will  it 
transform  the  current  cumbersome  paperwork  process?  Will  it  re- 
duce staff  time  for  all  parties?  Will  it  substantially  reduce  trans- 
action costs  for  purchasing  as  well  as  bidding?  Or  will  it  inundate 
the  Government  with  hundreds  of  bids  under  the  $100,000  pur- 
chase threshold  that  statistically  make  up  80  percent  of  Govern- 
ment purchases? 

The  procurement  officials  are  rightfully  concerned  about  these  is- 
sues. Funding  as  well  as  new  policies,  processes,  and  procedures 
will  be  need  to  be  developed  if  the  new  automated  procurement  ap- 
proach is  to  be  successful. 

Is  this  concern  one  of  the  drivers  to  reduce  competition  from  full 
and  open  to  maximum  practicable  competition?  FACNET  is  a  good 
idea,  in  my  opinion;  but  it  will  bring  with  it  some  new  problems. 
They  can  be  solved  along  with  related  issues,  for  example,  of  not 
allowing  protest  below  $100,000.  But  there  needs  to  be  some  over- 
sight. 

What  protections  are  there  for  fraud  and  abuse  within  the  Gov- 
ernment? How  do  you  handle  debriefings,  for  example,  for  elec- 
tronic procurement?  How  do  we  provide  for  accurate  and  timely 
contractor  verification  of  performance?  The  ability  to  qualify  bid- 
ders is  conversely  the  ability  to  disqualify  bidders.  Many  questions 
remain  to  be  resolved. 

On  the  topic  of  protest  process,  which  is  covered  by  the  sugges- 
tion of  consolidation,  there  have  been  many  issues  debated.  Some 
feel  we  need  to  further  simplify  the  process  of  resolving  disputes 
and  protests  with  increased  flexibility.  As  a  small  businessman,  I 
encourage  you  to  take  a  careful  look  at  the  many  proposals  which 
would  weaken  the  oversight  function  underlined  by  the  procure- 
ment protest  process.  In  my  opinion,  a  strong  bid  protest  forum  is 
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essential  for  oversight  where  the  expenditure  of  pubHc  funds  are 
involved. 

While  there  may  be  some  improvements  in  this  time  of  great 
changes  at  the  Federal  level  of  Government,  we  need  to  go  slowly, 
especially  when  we  are  removing  oversight  protections  against 
fraud  and  abuse  of  authority. 

Chairwoman  Meyers.  Take  another  minute  or  so  to  sum  up.  We 
do  that  as  a  guide,  but  I  don't  want  to  you  stop  in  mid-sentence 
or  anything. 

Mr.  Blocker.  Actually,  you  have  the  rest  of  my  comments  on  the 
protest  issues  in  the  copy  that  I  submitted;  so  I  will  skip  those  in 
the  interests  of  time.  But  I  could  come  back  if  you  have  any  ques- 
tions. 

There  is  a  couple  of  other  minor  concerns  that  I  have,  that  Con- 
gress should  carefully  review  in  these  simplified  procedures  sug- 
gested by  this  bill.  FASA  provided  a  reasonable  approach  with  cer- 
tain dollar  ceilings.  Let  us  work  with  these  guidelines  and  not  take 
the  ceilings  off  and  not  take  the  adequate  notice  provisions  out  of 
the  regulations. 

Commercial  buyers  have  the  authority  to  make  these  kinds  of 
commitments,  but  they  are  accountable  to  their  own  sources  of  the 
capital  funds  that  they  spend.  A  new  contractor  verification  system 
also  concerns  me  in  that  without  significant  protection  written  into 
the  law,  this  kind  of  system  could  lead  to  exclusionary  practices. 
Industry  needs  time  to  asses  the  impact  of  FASA's  past  perform- 
ance initiative  before  jumping  into  an  even  more  restrictive  ap- 
proach of  qualifying  bidders. 

In  closing,  I  would  like  to  thank  the  Chairwoman  and  the  com- 
mittee for  taking  the  time  to  address  matters  proposed  in  H.R. 
1670,  particularly  as  they  relate  to  the  impact  of  small  businesses. 
I  know  that  you  understand  the  critical  economic  importance  of 
small  businesses  to  America's  economy.  Please  keep  the  full  and 
open  competition  provisions  of  CICA  alive  and  well. 

Thank  you  for  allowing  me  to  testify  here. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Blocher. 

Chairwoman  Meyers.  I  appreciate  your  testimony,  and  you  have 
voiced  a  lot  of  concerns  that  were  voiced  on  the  floor  of  Congress 
on  the  day  that  we  prevented  H.R.  1670,  as  introduced,  from  being 
added  to  the  FY  96  DOD  authorization  bill.  It  was  in  worse  shape 
than  it  is  right  now. 

So  we  are  very  glad  to  have  your  testimony. 

Mr.  Blocker.  Thank  you. 

[Mr.  Boucher's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Our  next  witness  is  Jim  Lewin,  vice  presi- 
dent of  Government  Affairs  for  Sprint;  not  exactly  a  small  business, 
but  one  which  contributes  significantly  to  the  communities  that  I 
represent.  They  have  been  a  valuable  source  of  advice  in  the  area 
of  procurement  policy  in  the  past  and  I  asked  him  to  be  here  today. 

Jim  brings  a  substantial  amount  of  expertise  to  the  subject  of  to- 
day's discussions,  having  been  a  key  staff  draftsman  of  the  legisla- 
tion that  became  the  landmark  Competition  in  Contracting  Act  of 
1984  (CICA).  Like  FASA  in  1994,  CICA  was  also  a  bipartisan  effort 
jointly  championed  by  Frank  Horton  and  Jack  Brooks  in  the  House, 
and  by  Bill  Cohen,  Bill  Roth,  and  Carl  Levin  in  the  Senate. 
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Mr.  Lewin.  Thank  you,  Madam  Chair.  With  your  indulgence,  I 
would  like  to  introduce  my  wife  Carole,  who  accompanied  me  here 
today,  to  cheer  me  on. 

Chairwoman  Meyers.  We  are  very  glad  to  have  you  here  with 
us. 

TESTIMONY  OF  JAMES  E.  LEWIN,  JR.,  VICE-PRESIDENT, 
GOVERNMENT  AFFAIRS,  SPRINT 

Mr.  Lewin.  Thank  you  Madam  Chair  for  inviting  me  to  appear 
at  this  hearing  to  share  Sprint's  views  on  H.R.  1670,  the  Federal 
Acquisition  Reform  Act  of  1995.  Sprint's  comments  are  focused 
mainly  on  two  aspects  of  the  legislation;  the  repeal  of  the  Competi- 
tion in  Contracting  Act's  requirement  of  full  and  open  competition 
in  the  Federal  marketplace,  and  the  continuation  of  an  effective 
competition  enforcement  mechanism  at  the  proposed  U.S.  Board  of 
Contract  Appeals. 

Although  Sprint  has  revenues  approaching  $13  billion  annually, 
our  company  is  a  relative  newcomer  to  the  Federal  marketplace. 
Our  first  large  Federal  contract  came  in  1988  when  GSA  selected 
us  as  one  of  two  vendors  to  perform  the  FTS  2000  contract.  This 
contract  was  awarded  to  provide  state-of-the-art  long  distance 
voice,  data,  and  video  services  for  the  U.S.  Grovernment  over  a  10- 
year  period. 

At  that  time.  Sprint  had  the  Nation's  only  all  digital  and  all  fiber 
optic  network  and  was  clearly  the  leader  in  applying  the  latest  in 
telecommunications  network  technology.  This  is  still  true  today. 
However,  Sprint,  as  a  long  distance  company,  was  in  existence  only 
2V2  years  prior  to  the  award  of  the  FTS  2000  contract.  Clearly 
Sprint  was  an  outsider  facing  large  competitors  who  were  already 
firmly  entrenched  in  the  Federal  procurement  arena.  Without  the 
full  and  open  competition  requirements  of  CICA,  Sprint  would 
probably  still  be  an  outsider  today.  We  therefore  have  a  special  af- 
finity for  those  small  businesses  who  fear  permanent  outsider  sta- 
tus, or  fear  the  return  to  the  days  of  less  than  fully  competitive 
procurements. 

While  several  changes  to  the  Federal  acquisition  system  envi- 
sioned by  H.R.  1670  could  have  an  adverse  impact  on  Sprint,  the 
impact  could  be  catastrophic  to  small  vendors.  We  are  pleased  that 
this  committee  has  taken  the  time  to  review  the  long-term  implica- 
tions of  H.R.  1670  and  the  impact  that  it  could  have  on  the  Govern- 
ment's $200  billion  a  year  procurement  system. 

Sprint  has  a  long  history  of  supporting  procurement  reform  in  an 
age  of  full  and  open  competition.  We  are  deeply  concerned  about 
H.R.  1670's  substantial  move  away  from  this  competition  standard 
and  elimination  of  supporting  provisions  that  require  procurement 
officials  to  justify  noncompetitive  procedures. 

We  are  not  aware  of  any  recent  studies  or  surveys  describing 
specific  problems  in  the  current  Federal  procurement  system  that 
need  legislation  to  correct  them;  much  less  how  specifically  this  bill 
would  address  them.  In  fact,  the  most  recent  comprehensive  review 
of  the  Federal  procurement  system  was  in  1993,  and  I  believe  it 
was  directed  as  a  result  of  Armed  Services  Committee  legislation. 
That  study  panel,  the  Section  800  panel,  concluded  that  the  elimi- 
nation of  full  and  open  competition  was  not  wise. 
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When  the  Competition  in  Contracting  Act  was  passed  in  1984, 
it's  opponents  argued  that  moving  away  from  awarding  sole-source 
contracts  would  dramatically  increase  the  costs  of  contracting  with- 
in the  Federal  Government.  However,  the  opposite  has  occurred. 

Over  the  last  11  years,  CICA  has  greatly  increased  the  number 
of  noncompetitive  procurements  and  it  has  saved  the  Government 
billions  of  dollars  and  greatly  improved  the  quality  and  services  the 
Government  receives. 

One  example  of  this  is  the  FTS  2000  project.  GSA  has  reported 
that  the  taxpayers  will  save  more  than  $4  billion  over  the  life  of 
this  contract.  The  reason  that  such  cost  savings  are  achievable  is 
because  the  initial  FTS  2000  award  was  made  on  a  fully  competi- 
tive basis.  The  two  winning  contractors  were  placed  in  an  environ- 
ment where  continuous  competition  is  occurring  throughout  the  life 
of  the  contract.  FTS  2000  in  my  view,  is  one  of  the  most  successful 
contracts  ever  awarded  by  a  Grovernment  agency.  The  basis  of  that 
success  is  full  and  open  competition. 

I  would  like  now  to  turn  to  the  subject  of  contractor  verification. 
As  part  of  eliminating  CICA's  requirement  for  full  and  open  com- 
petition, H.R.  1670  establishes  a  process  called  verification,  where 
Government  agencies  will  decide  who  can  and  who  can't  compete 
for  Government  contracts.  Such  a  verification  process  would  lead  to 
participation  barriers  to  those  companies  that  can  provide  the  most 
innovative  products  and  services  at  lower  price. 

Certainly  many  of  the  companies  eliminated  in  this  process  will 
be  small  startup  companies  that  will  not  have  the  money  or  the  in- 
sider's knowledge  to  break  through  the  type  of  old  boys'  network 
that  existed  prior  to  CICA  and  could  exist  again  under  H.R.  1670. 
Sprint  believes  that  the  result  of  all  of  this  very  well  could  be  that 
eventually  only  a  few  well-connected  companies  will  be  receiving  a 
lion's  share  of  the  Government's  business  in  the  future.  In  my  writ- 
ten statement  I  have  outlined  additional  concerns  with  provisions 
of  H.R.  1670  dealing  with  the  new  so-called  special  simplified  pro- 
cedures, which  could  be  used  to  avoid  competition  and  the  eviscera- 
tion of  the  procurement  integrity  standards.  Sprint  opposes  these 
provisions. 

There  are  other  areas  of  H.R.  1670  involving  the  reduction  of  red 
tape  and  paperwork,  the  strengthening  of  the  bid  protest  system 
that  Sprint  strongly  supports.  Sprint  is  pleased  that  the  legislation 
recognizes  the  importance  of  the  General  Services  Board  of  Con- 
tract Appeals  (GSBCA)  bid  protest  forum  by  maintaining  GSBCA 
functions  in  the  proposed  unified  board.  We  believe  that  the 
GSBCA  has  performed  a  unique  and  invaluable  role  in  helping  to 
maintain  a  competitive  Federal  marketplace  in  ADP  and  tele- 
communications. The  GSBCA  protest  forum  has  acted  as  an  en- 
forcement mechanism  to  insure  that  Government  agencies  follow 
Federal  procurement  laws  and  regulations  and  treat  potential  con- 
tractors fairly  and  equally. 

I  must  state,  however,  that  without  a  meaningful  competition 
standard  to  enforce,  the  Board's  authority  would  be  hollow.  A  thriv- 
ing competitive  Government  procurement  system  needs  two  parts; 
a  standard  that  requires  full  and  open  competition  and  an  effective 
mechanism  to  insure  that  the  competiton  standards  are,  in  fact,  fol- 
lowed. H.R.  1670  provides  us  with  only  one  part  of  that  equation. 
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In  closing,  Madam  Chair,  H.R.  1670  could  have  a  very  real  im- 
pact of  costing  the  Government  billions  of  dollars  every  year  by  en- 
couraging noncompetitive  procurements  and  driving  small  success- 
ful and  innovative  companies  out  of  the  Federal  marketplace. 
Sprint  strongly  urges  Congress  to  thoroughly  analyze  the  implica- 
tions of  H.R.  1670  before  it  rushes  to  enact  this  legislation. 

Sprint  wants  competition  to  be  the  norm  in  the  Federal  market, 
not  an  aberration.  H.R.  1670,  as  currently  written,  will  not  achieve 
this  result.  Sprint  would  be  pleased  to  work  with  Congress  to  de- 
velop changes  to  H.R.  1670  that  will  improve  the  Government's 
procurement  process  without  undermining  the  principles  of  full  and 
open  competition  which  has  served  the  Government  and  the  tax- 
payer so  well. 

Thank  you. 

[Mr.  Lewin's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Lewin. 

We  will  question  this  panel  and  I  would  like  to  start  with  Mr. 
Skelton. 

Mr.  Skelton.  Thank  you,  Madam  Chairman.  I  have  only  one 
question. 

Mr.  Lewin  you  could  probably  answer  this,  it's  pretty  basic.  In 
H.R.  1670,  as  you  pointed  out,  there  is  a  contractor  verification 
process.  As  it  is  now  written,  would  that  verification  process  lead 
to  multitudinous  lawsuits  by  those  that  didn't  make  the  list,  slow- 
ing down  the  process?  Would  that  interfere? 

On  the  other  hand,  when  you  have  open  competition,  no  one 
would  say  that  it  makes  the  list  because  everybody  would  make  the 
list. 

Do  you  have  an  opinion  on  that? 

Mr.  Lewin.  Initially,  there  would  be  a  lot  of  lawsuits  because  the 
vagueness  of  a  lot  of  those  terms.  You  are  going  to  create  some  con- 
frontation and  dissension  and  that  would  only  be  handled  by  the 
courts.  I  think  initially  that  if  the  provision  stays  the  way  that  it 
is,  the  regulators  will  write  very  precise  definitions  of  what  this 
means,  and  probably  people  would  be  able  to  defend  it  in  court. 

Mr.  Skelton,  Do  you  have  anv  suggested  procedure  that  is 
somewhere  in  between?  Because  the  complaint  is  that  when  you 
have  open  competition,  so  many  who  couldn't  do  the  work,  aren't 
qualified,  come  in  and  take  a  great  deal  of  time  and  effort  of  the 
buying  agency. 

Do  you  have  any  recommendations  on  some  happy  medium  that 
we  might  look  at,  as  a  better  phraseology? 

Mr.  Lewin.  Well,  Congressman,  I  think  that  I'm  not  being  frivo- 
lous when  I  say  that  current  law  already  allows  and  has  controls 
oyer  the  bidding  process  so  that  the  Government  only  has  to  con- 
sider qualified  vendors.  The  Competition  in  Contracting  Act  onlv 
requires  that  the  Government  agencies  consider  the  bids  of  all 
qualified  Government  contractors.  Even  then,  those  qualified  con- 
tractors have  to  be  within  the  competitive  range  and  have  a  history 
of  trying  to  supply  that  product  or  service. 

I  dont  know  why  that  hasn't  worked  for  the  buying  agencies.  I 
don't  understand  why  Government  agencies  think  they  nave  to  deal 
with  anybody  whether  they  are  competent  or  not.  Certainly  CICA 
doesn't  say  that  and  I  don't  believe  that  the  regulations  say  that. 
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What  I  have  heard  is  that  the  people  at  the  contracting  officer 
level  are  fearful  to  say  no  because  they  feel  that  they  have  to  con- 
sider everybody's  bid.  But  clearly,  the  law  does  not  reflect  that  and 
neither  do  the  regulations.  I  think  it  is  a  management  problem  and 
not  a  legislative  problem. 

Chairwoman  MEYERS.  Thank  you,  Mr.  Skelton.  Mr.  Kennedy? 

Mr.  Kennedy.  Thank  you,  Madam  Chairman,  and  I  appreciate 
the  opportunity  that  you  have  given  us  to  have  these  hearings  and 
get  these  issues  flushed  out. 

As  a  representative  of  Rhode  Island,  we  have  a  large  small  busi- 
ness community,  and  also  a  large  small  business  community  that 
wants  to  be  more  actively  participating  in  Government  procure- 
ment. I'm  particularly  interested  in  opposing  many  of  the  facets  of 
this  legislation  that  I  see  taking  us  in  the  wrong  direction.  All  in 
the  name  of  reform,  however. 

I  would  be  as  anxious  as  my  colleague,  Ike  Skelton,  to  hear  some 
ways  that  we  can  countermand  the  rush  to  reform,  to  offer  alter- 
natives to  the  ones  that  have  been  offered  so  far,  such  as  the  repeal 
of  the  full  and  open  competition.  Because  I  think  that  that  would 
take  us  in  the  wrong  direction,  like  the  repeal  of  the  safeguards  for 
small  business  in  the  prequalification  process  and  the  loss  of  ade- 
quate notice  in  the  new  simplified  acquisition  process. 

I  think  that  all  of  these  sound  awfully  good,  but  in  practice  make 
it  more  difficult  for  small  businesses  to  compete.  Small  businesses 
are  already  disadvantaged  in  my  State  because,  from  listening  to 
them,  they  have  problems  accessing  the  capital  necessary  for  them 
to  make  the  bid  and  do  the  work.  Many  times  they  are  paying  the 
interest  on  the  money  that  they  borrowed  so  that  they  can  do  the 
job  on  time  for  the  Federal  Government  but  the  Federal  Govern- 
ment doesn't  pay  them  on  time.  Tliey  end  up  eating  the  cost  of  the 
interest  because  they  were  ambitious  enough  to  go  out  and  get  the 
work  and  be  awarded  the  work  because  they  had  the  merit  and  the 
talent  to  do  the  work. 

Now  they  are  clearly  at  a  competitive  disadvantage  with  the  big- 
ger businesses  that  can  afford  to  float  the  capital  and  do  the  work 
and  take  the  extra  time  that  the  Federal  Government  often  leaves 
them  hanging  out  there  before  they  get  paid  for  the  job  that  they 
complete. 

So  there  are  a  number  of  issues  that  I'm  interested  in  working 
with  the  Chairwoman  on  and  making  sure  that  the  small  busi- 
nesses have  a  more  fair  and  level  playing  field. 

I  would  ask  that  I  could  submit  into  the  record  a  letter  from  my 
State  of  the  Rhode  Island  Port  Authority  Procurement  Adminis- 
trator, Dan  Lily,  who  has  addressed  some  of  these  concerns  in 
greater  detail. 

Chairwoman  Meyers.  Without  objection.  We  appreciate  that. 

Mr.  Kennedy.  Thank  you.  Madam  Chairman. 

[Material  submitted  by  Mr.  Kennedy  may  be  found  in  the  appen- 
dix.] 

Chairwoman  Meyers.  Mr.  Baldacci?  Mr.  Baldacci  is  a  member  of 
this  committee  and  we  are  very  pleased  to  have  him  here. 

Mr.  Baldacci.  Thank  you  very  much,  Madam  Chair.  It  is  a 
pleasure  and  honor  to  be  here.  Rather  than  be  repetitive,  I  would 
only  like  to  say  that  I  want  to  reinforce  everything  that  has  been 
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said  from  this  side  of  the  table,  and  I  vsdll  enjoy  working  with  you 
and  making  sure  that  that  actually  comes  to  fruition. 

Thank  you,  Madam  Chair. 

Chairwoman  Meyers.  Thank  you,  Mr.  Baldacci.  I  have  some 
questions  and  then  we  will  move  on  to  our  next  panel. 

Mr.  Blocher,  would  you  discuss  your  concerns  and  comments  on 
the  bid  protest  system,  the  current  system  and  as  proposed  in  H.R. 
1670? 

Mr.  Blocker.  The  basic  arguments  that  we  get  about  the  protest 
process  is  that  it  takes  too  long,  it's  too  expensive,  and  there  are 
far  too  many  protests.  With  the  number  of  bills  that  are  floating 
around,  not  just  H.R.  1670,  there  is  serious  concern  about  that  sub- 
ject. 

In  my  opinion,  the  bid  protest  forum  is  absolutely  essential  for 
oversight.  We  need  to  be  extremely  careful  in  seeing  that  the  pro- 
test forum  remain  a  strong  alternative  to  address  mistakes  that 
occur,  in  the  procurement  process.  The  bid  protest  process  is  essen- 
tially one  of  the  very  fundamental  things  that  makes  the  procure- 
ment process  fair. 

Chairwoman  Meyers.  Relating  to  the  question  that  Mr.  Skelton 
asked  about  firms  that  are  considered  not  eligible,  if  those  firms 
are  eliminated  early  in  the  process,  does  the  protest  process  start 
then? 

Mr.  Blocker.  It  could  start  then  through,  say,  an  agency  protest 
if  someone  felt  they  were  unreasonably  eliminated. 

Chairwoman  Meyers.  Are  you  aware  that  such  protests  take 
place  in  any  great  degree?  I  think  that  was  an  argument  that  was 
made  on  the  floor. 

Mr.  Blocker.  That  what  takes  place? 

Chairwoman  Meyers.  That  although  unqualified  bidders  can  be 
eliminated  early  in  the  process,  that  there  is  some  concern  that  a 
great  many  protests  would  be  filed. 

That  was  asserted  to  me  and  I  have  no  way  of  knowing. 

Mr.  Blocker.  Well,  the  numbers  don't  seem  to  support  that  over 
the  last  couple  of  years. 

Again,  the  big  problem  you  have  is  these  statistics  can  be  looked 
at  from  the  beginning  of  the  GSBCA's  jurisdiction  when  there  were 
a  lot  of  protests.  Industry  was  basically  winning  a  lot  of  rounds 
with  the  Government  due  to  the  fact  that  a  number  of  procure- 
ments were  not  being  run  in  accordance  with  the  rules  and  the 
terms  and  conditions  contained  in  the  RFP  (Request  for  Proposals). 

Over  time,  the  Government  individuals  involved  in  procurement 
got  smarter,  they  took  more  time,  they  provided  some  risk  assess- 
ment in  terms  of  hmited  decisions  they  were  making.  Frankly,  they 
got  better  at  obeying  their  own  rules  and  regulations.  That  has 
lead  to  a  reduction  in  the  number  of  protests,  particularly  those 
that  are  upheld  by  GSBCA 

For  instance,  I  have  seen  some  numbers  on  major  procurements 
that  less  than  90  percent  of  the  procurements  that  are  sustained 
by  GSBCA,  that  is,  the  buying  agency's  position  is  overturned. 
Rather,  there  are  whereas  overwhelming  numbers  in  the  other  di- 
rection, that  the  agency  prevails  once  they  prove  that  their  decision 
was  correct. 
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Chairwoman  Meyers.  Would  any  of  the  rest  of  you  like  to  com- 
ment on  the  question  that  I  just  asked?  Ms.  Ryan,  I  will  ask  you 
first.  Were  you  present  at  the  meeting  the  other  day  when  Mr. 
Glover  met  with  Mr.  dinger? 

Ms.  Ryan.  Yes,  Jim  and  I  were  both  at  that  meeting.  We  didn't 
get  into  the  number  of  protests.  I  wrote  a  note  to  myself  about  this 
for  us,  because  I  don't  know  if  there  is  any  data  available. 

Chairwoman  Meyers.  I  think  that  would  be  worthwhile  because 
that  was  one  of  the  justifications  given  for  H.R.  1670's  change  in 
the  process.  Mr.  Blocher? 

Mr.  Blocker.  I've  heard  that  a  company  called  Federal  Sources, 
Incorporated  tracks  Federal  procurements.  They  have  done  some 
studies  on  the  protest  process  and  they  have  some  very  interesting 
data.  I  think  that  the  contact  would  be  Mr.  Robert  Dornan,  who  is 
vice  president  of  the  company. 

Ms.  Erwin.  I  think  one  of  the  things  that  we  need  to  look  at,  too, 
that  when  we  get  to  the  point  that  contracting  agencies  are  elimi- 
nating competitors,  there  are  other  processes  available  to  the  small 
business  community  that  don't  necessarily  lead  to  a  protest. 

I  think  that  Mr.  Glover  talked  about  these  programs. 

Chairwoman  Meyers.  Say  that  last  sentence  again 

Ms.  Erwin.  Mr.  Glover  discussed  that  there  are  alternatives  pro- 
grams used,  and  successfully  used,  by  small  business  as  an  alter- 
native to  a  protest. 

It's  nw  opinion  that  there  is  a  resentment  to  that  process  be- 
cause of  its  time  lag  and  in  their  procurement  policies  and  prac- 
tices. But  that  it  pust  doesn't  incorporate  money  and  finances  or 
any  of  the  difficulties  associated  with  the  protest. 

Within  the  acquisition  legislation,  you  would  be  exempted  from 
that  type  of  issue  as  opposed  to  resolving  it. 

Chairwoman  Meyers.  Mr.  Lewin,  did  you  have  a  comment? 

Mr.  Lewin.  Yes,  actually  more  than  you  would  probably  want  to 
hear. 

I  think  that  the  claims  that  the  bid  protest  system  is  slowing 
things  down,  is  somehow  giving  incompetent  people  a  forum  to 
challenge  the  agency's  decision,  are  not  the  issues.  It's  simply  a 
mischaracterization  of  the  system. 

There  is  a  study  by  the  Washington  Legal  Foundation — the  ac- 
tual authors  are  Jed  Babbin  and  Thomas  Earl  Patton — that  has 
the  statistics  to  backup  what  I  am  saying.  I  would  suggest,  with 
your  indulgence,  we  could  put  it  into  the  record. 

[Washington  Legal  Foundation  study  by  Messers.  Babbin  and 
Patton  may  be  found  in  the  appendix.] 

But  the  fact  of  the  matter  is  that  the  number  of  protests  since 
the  GSBCA  was  given  bid  protest  authority,  the  number  of  protests 
has  gone  down.  They  have  authority  within  that  board  to  throw  out 
frivolous  protests.  They  have,  in  fact,  done  that.  They  have  a  very 
large  workload  and  they  don't  want  to  deal  with  people  who  have 
a  frivolous  protest.  They  want  to  get  right  to  the  issues  of  the  bid 
protest  that  need  deciding  on  major  procurements  and  major  pro- 
curement policy  issues.  I  just  don't  believe  that  there  are  any  stud- 
ies that  would  indicate  anything  different. 

Ch£iirwoman  Meyers.  We  appreciate  your  comments  and  your 
expertise. 
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Ms.  Erwin,  could  you  give  the  committee  and  our  guests  here 
today  some  background  on  the  types  of  clients  that  the  Procure- 
ment Technical  Assistance  Centers  counsel,  and  what  are  the  most 
common  problems  faced  by  small  businesses  who  wish  to  compete 
for  Government  contracts? 

Ms.  Erwin.  That's  a  big  question.  There  are  113  procurement 
technical  assistance  centers.  They  tend  to  specialize  based  on  the 
type  of  small  business 

Chairwoman  Meyers.  I  notice  people  are  having  difficulty  hear- 
ing. These  microphones  are  very  directional. 

If  you  could  get  right  on  top  it  and  speak  very  directly  into  it? 

Ms.  Erwin.  That's  a  difficult  question,  there  are  a  113  PTA  cen- 
ters in  the  Nation  right  now.  They  all  specialize,  to  a  certain  ex- 
tent, around  the  needs  of  small  businesses  in  their  communities. 

There  is  a  significant  range  around  what  those  small  businesses 
do.  For  example,  my  center  has  a  lot  of  technology  companies.  The 
small  businesses  tend  to  be  very  high  tech  in  nature.  In  southwest 
Virginia,  there  are  a  lot  of  manufacturers  and  commercial  software 
suppliers.  In  general,  our  clientele  is  limited  to  companies  that  are 
smaller  than  500-employee  size  standard  of  SBA. 

You  get  everything  fi-om  a  small  startup  to  approximately  2 
years  in  business  that  is  trying  to  enter  the  Government  market 
to  your  company  that  has  been  around  10  years,  its  average  size 
could  can  be  100  to  150  people.  My  particular  center's  average  cli- 
ent base  is  someone  who  has  been  around  the  business  for  5  years, 
is  probably  just  entering  or  within  the  first  year  of  marketing  for 
Federal  business.  Their  annual  revenues  are  somewhere  between 
$3  and  $5  milHon. 

In  terms  of  what  are  the  most  difficult  aspects  of  the  Federal 
Government,  I  think  that's  pretty  clear.  They  have  a  hard  time 
marketing.  They  have  a  lack  of  overhead  personnel  to  actually  pen- 
etrate the  Grovemment  marketplace.  The  Government  systems  are 
not  designed  to  easily  get  information  about  routine  procurements, 
up-coming  special  procurements  in  typical  areas.  Finding  opportu- 
nities is  a  large  requirement,  there  are  more  that  120  electronic 
bulletin  boards.  The  Commerce  Business  Daily  (CBD)  limits  a  lot 
of  competition  and  a  lot  of  background  marketing  is  done  long  be- 
fore the  CBD  notice  appears. 

Small  businesses  just  don't  have  the  resources  to  compete  with 
that  kind  of  inside  knowledge.  So,  they  find  themselves  being  reac- 
tively  marketing  for  business  versus  proactively  marketing  for 
business.  That's  a  real  hardship. 

That's  one  of  the  biggest  concerns  of  this  legislation.  To  the  ex- 
tent that  some  of  that  information  is  available  now,  a  lot  of  that 
information  is  a  lot  less  accessible  by  the  small  business  commu- 
nity with  a  limited  competition. 

Chairwoman  Meyers.  I  appreciate  your  comments,  Ms.  Erwin. 

Can  any  of  you  give  me  any  ideas  if  there  have  been  studies  done 
that  estimate  the  amount  of  savings  that  occur  when  a  project  is 
bid  as  opposed  to  sole-sourced?  I  just  don't  know  if  anybody  has 
done  any  surveys  or  studies  that  would  give  any  kind  of  an  indica- 
tion. 

Are  any  of  you  aware  of  any? 
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Mr.  Lewin.  Not  recently,  Madam  Chair.  I  mentioned  in  my  testi- 
mony that  the  FTS  2000  project  saved  $4  bilHon  of  a  $10  bilHon 
procurement,  so  it's  roughly  a  40  percent  discount. 

When  CICA  was  originally  passed,  there  were  numerous  studies, 
committee  studies  indicated  that  the  discounts  ranged  anywhere 
from  25  to  70  percent  with  specific  references  to  specific  procure- 
ments, that  is  in  CICA's  legislative  history.  We  are  experiencing 
those  kinds  of  discounts  because  we  are  giving  it  in  this  competi- 
tive marketplace. 

I  don't  know  of  any  recent  studies  on  either  side  of  this  issue,  but 
we  certainly  given  those  kinds  of  discounts  as  we  are  competing  in 
the  Federal  marketplace. 

Chairwoman  Meyers.  Thank  you,  Mr.  Lewin.  One  of  the  key 
principles  driving  H.R.  1670's  provisions  is  to  give  greater  discre- 
tion to  regulation  writers  and  contracting  officers. 

Do  the  current  procurement  regulations  afford  contracting  offi- 
cers the  needed  business  discretion? 

Ms.  Erwin.  I  think  that  they  personally  have  it,  but  they  may 
not  be  exercising  it. 

What  you  find  when  you  talk  to  Grovernment  procurement  people 
is  that  Government  purchasers,  by  nature,  are  taught  and  man- 
aged to  be  sure  to  work  within  the  rules.  Where  rules  give  freedom 
for  interpretation,  they  feel  very  nervous.  I  don't  think  that's  nec- 
essarily the  bid  protest  impact,  it's  more  of  the  fact  of  the  personal- 
ity that  is  developed  and  promoted  within  the  organization. 

To  a  certain  extent,  you  think  you  are  going  to  have  to  reeducate 
the  persons  who  are  there  now.  I  think  the  current  legislation  al- 
lows people  to  make  the  quality  decisions  they  need  to  make,  they 
just  don't  exercise  that  authority.  To  the  extent  that  they  pass  this 
legislation  as  it  is  now  written,  what  you  are  going  to  find  is  that 
regulators  arc  going  to  interpret  that  legislation  as  tightly  as  they 
can  and  procurement  people  will  only  liberally  interpret  it,  if  they 
have  a  specific  need. 

I  think  that  the  SBA  has  made  very  clear  their  concerns  about 
fraud  and  some  of  the  bigger  issues,  but  I  think  there  is  a  more 
basic  issue  of  human  nature  that  people  are  going  to  take  the  easi- 
est route  to  get  done  what  they  have  to  get  done  within  the  rules. 
I  think  that's  the  real  issue  when  you  talk  about  this  kind  of  legis- 
lation. 

Chairwoman  Meyers.  Exactly.  Mr.  Blocher? 

Mr.  Blocker.  I  think  that  the  problems  with  the  procurement  of- 
ficials in  this  area  is  their  impression  that  they  can't  do  certain 
things. 

I  think  it's  a  leadership  that  has  been  shown  to  continue  through 
the  Office  of  Federal  Procurement  Policy  could  loosen  a  lot  of  the 
shackles  that  seem  to  bind  them,  particularly  within  the  area  of 
talking  with  industry  and  providing  information. 

They  actually  have  a  lot  more  freedom  than  they  currently  inter- 
pret. They,  for  the  most  part,  have  been  advised  by  the  general 
coimsels  and  the  attorneys  more  than  people  who  would  make  it 
easier  to  compete  within  the  Government  environment. 

Chairwoman  Meyers.  Well,  I  appreciate  all  of  you  being  here 
today,  and  I  think  that  we  will  move  onto  panel  two  at  this  time. 
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Again,  thank  you  for  being  here;  and  I'm  sorry  that  we  don't 
have  more  of  our  committee  members  here  this  morning. 

Will  panel  two  come  forward  and  be  seated.  Thank  you  all  for 
being  here. 

Our  first  witness  today  will  be  Tom  Frana,  president  of  ViON 
Corporation,  a  small  high  technology  firm  located  here  in  Washing- 
ton, DC.  His  company  focuses  their  marketing  on  the  Government 
and  they  have  been  successful.  He  is  in  a  solid  position  to  assess 
the  impacts  of  procurement  policv  changes  being  proposed  in  H.R. 
1670.  Tom  is  also  an  active  member  of  tne  Computer  and  Commu- 
nications Industry  Association  (CCIA)  which  has  submitted  a  state- 
ment for  the  record. 

Would  you  begin? 

TESTIMONY  OF  TOM  FRANA,  PRESIDENT  OF  VION 
CORPORATION 

Mr.  Frana.  Madam  Chairman  Meyers,  thank  you  for  the  oppor- 
tunity to  express  my  concerns  on  H.R.  1670.  I'm  here  representing 
both  CCIA  and  ViON.  But  let  me  take  a  moment  to  preface  my  re- 
marks with  a  brief  description  of  ViON  so  that  can  you  see  why 
H.R.  1670  and  the  implementation  of  it  are  of  concern. 

ViON  is  a  small  business  employing  31  individuals.  We  are  a 
hardware  integrator  exclusively  focusing  on  the  Federal  Govern- 
ment mainframe  marketplace.  ViON  was  formed  in  1980.  Over  the 
last  15  years  we  have  performed  successfully  on  major  contracts 
with  Social  Security,  Justice,  FBI,  Customs,  DOD,  and  IRS  to  list 
a  few.  Our  most  recent  significant  win  was  the  IRS  CSM/MIA  pro- 
curement valued  at  just  under  $100  million  that  provided  the  latest 
generation  of  mainframe  and  peripheral  products  to  the  IRS. 

ViON,  as  a  small  business  vendor  to  the  Federal  Government, 
has  long  supported  the  need  for  sensible  procurement  procedures 
and  reforms.  However,  for  reasons  that  I  outlined  below,  I  fear  that 
H.R.  1670,  if  passed  without  modification,  could  do  harm. 

Section  101  would  amend  existing  regulations  by  replacing  full 
and  open  competition  with  maximum  practicable  competition.  By 
repealing  the  standard  of  full  and  open  competition,  Government 
agencies  would  be  encouraged  to  exclude  those  companies  which 
have  not  already  demonstrated  their  abilities,  thereby  prohibiting 
new  participants  from  entering  the  market.  If  the  Government  re- 
ceives and  evaluates  too  many  bids  from  unqualified  vendors,  it's 
time  to  face  up  to  some  of  the  real  causes  of  that  problem.  Govern- 
ment contracting  officers  not  clearly  defining  their  needs  and/or  al- 
lowing less  than  fully  qualified  vendors  into  competition. 

By  rewriting  10  USC  2304  (c),  (d),  and  (e),  H.R.  1670  would 
eliminate  the  statutory  standard  for  other  than  competitive  proce- 
dures. This  existing  statutory  criteria  for  noncompetitive  proce- 
dures were  established  to  end  unjustifiable  sole-source  procure- 
ments. Clear  statutory  guidelines  provide  the  basis  for  rational  de- 
cisions. 

The  withdrawal  of  previously  committed  requirements  for  in- 
forming small,  small/disadvantaged  vendors  of  revenue  opportuni- 
ties in  the  Commerce  Business  Daily,  when  FACNET  is  not  avail- 
able has  not  been  helpful.  I  now  fear  that  OFPP  will  launch  test 
programs  that  only  the  largest  vendors  would  be  able  to  find  and 
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compete  for.  The  notice  requirements  have  been  and  continue  to  be 
a  necessary  source  of  information  and  protection  for  the  small  busi- 
ness community. 

Recently,  we  reviewed  200  Government  online  bulletin  boards  lo- 
cated 50  that  deal  with  procurements  of  interest  to  ViON.  We  have 
gone  through  lengthy,  time  consuming,  and  frustrating  process  of 
contacting  the  bulletm  boards  and/or  in  some  cases  the  individuals 
for  the  bulletin  boards  to  gain  access. 

No  two  bulletin  boards  are  the  same.  It's  difficult  to  tell  what  in- 
formation has  been  updated;  and  from  8  a.m.  to  5  p.m.  timeframe, 
it's  difficult  to  gain  access.  We  now  find  agencies  augmenting  their 
CBD  notices  with  referrals  to  Internet.  One  agency  has  stated  that 
all  purchases  between  $100,000  and  $500,000  would  use  Internet 
only. 

Today  we  have  to  track  CBD  notices,  multiple  bulletin  boards  in 
different  formats,  and  now  the  Internet.  Companies,  especially  this 
country's  smaller  companies,  need  to  know  easily  and  quickly 
where  business  is  in  order  to  fashion  responsive  and  responsible  of- 
fers. This  is  a  feet-on-the-street  issue,  not  a  problem  for  companies 
with  a  lot  of  sales  people  covering  all  possible  business  points,  but 
a  genuine  disadvantage  for  others. 

Amending  the  OFPP  Act  to  define  a  new  standard  of  maximum 
practicable  competition  would  invite  protest  after  protest  to  define 
what  the  new  standard  means  whereas  full  and  open  competition 
is  in  case  law  and  understood  by  the  bidders  and  agencies  alike. 
The  proposed  USBCA  [United  States  Board  of  Contract  Appeals] 
could  be  spending  most  of  its  time  interpreting  a  new  standard, 
and  not  preserving  competition.  The  much  expanded 
prequalification  structure  for  Government  offerors  would  tend  to 
create  a  system  of  verified  contractors,  prequalification s  based  on 
the  past,  and  has  the  effect  of  denjdng  small  business  offerors  the 
right  of  a  subsequent  opportunity  to  participate.  Furthermore, 
whenever  you  make  an  arbitrary  cutoff  list  without  re-review  for 
responsibility  and  responsiveness,  you  never  know  if  you  have 
eliminated  a  potential  winner. 

Whenever  competition  is  increased,  cost  savings  also  increased. 
In  award  of  contracts  for  commercial  items  through  simplified  pro- 
cedures regardless  of  dollar  amount,  when  simplified  procedures 
means,  purely  and  simply,  the  telephone  solicitation  of  only  three 
firms  of  a  contracting  officer's  choosing  may  be  competitive  in  some 
cases  to  a  sole-source  at  the  limit.  Furthermore,  commercial  items 
are  defined  to  allow  not  only  items  actually  sold  in  the  market- 
place, but  even  unbuilt  items  that  are  intended  to  be  offered  in  the 
future;  a  procedure  that  is  appropriate  in  some  cases,  but  not  in 
others. 

It's  good  to  have  the  Government's  reliance  on  the  private  sector 
for  goods  and  services  in  the  proposed  law.  It's  equally  important 
that  inherently  governmental  functions  be  restricted  to  Govern- 
ment employees. 

The  elimination  of  the  specific  certification  requirements  referred 
to,  and  the  removal  current  regulatory  certifications,  unless  reten- 
tion is  supported  by  written  justification,  are  not  bad  things;  nor 
is  the  prohibition  against  including  new  certification  requirements 
in  the  FAR  imless  mandated  by  statute  or  justified  in  writing. 
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The  consolidation  of  duplicative  activities  and  a  clear  scope  given 
to  a  single  protest  authority  modeled  on  the  GSBCA  is  laudable. 
A  single  protest  forum  is  healthy,  will  be  more  cost  effective,  and 
will  provide  a  proper  forum  for  vendor  policing  of  an  open  market 
where  full  and  open  competition  is  the  rule. 

It's  easier  to  be  critical  than  constructive.  We  have  critiqued  H.R. 
1670,  but  we  have  attempted  to  be  constructive.  Permit  us  to  ob- 
serve there  is  work  yet  to  be  done.  You  need  to  be  complimented 
on  your  efforts  today,  but  bv  factoring  the  results  of  actual  day-to- 
day regulatory  operations  of  FASA  I  that  also  needs  to  be  reviewed, 
that  will  require  patience,  time,  and  effort.  Your  common  vision  is 
on  target  with  constricted  budgets  and  limited  taxpayer  dollars.  It's 
crucial  that  the  Federal  procurement  system  run  fairly,  efficiently, 
and  most  importantly,  cost  effectively. 

Madam  Chairwoman,  thank  you  for  the  opportunity  to  present 
my  views  today.  Please  remember  a  small  business  needs  knowl- 
edge of  procurements,  ability  to  complete,  and  effective  redress. 

Thank  you. 

Chairman  Meyers.  Thank  you  very  much,  Mr.  Frana. 

[Mr.  Frana's  statement  may  be  found  in  the  appendix.] 

Our  next  witness  is  Jerry  Nowak.  He  is  president  of  the  Merid- 
ian Construction  Company  in  Gaithersburg,  Maryland.  He  is  rep- 
resenting the  Associated  Builders  and  Contractors  and  will  share 
with  us  the  specific  perspective  of  those  engaged  in  construction. 

Mr.  Nowak? 

TESTIMONY  OF  GERRY  NOWAK,  PRESmENT,  MERIDIAN 
CONSTRUCTION 

Mr.  NoWAK.  Grood  morning.  My  name  is  Gerry  Nowak,  and  I'm 
president  of  Meridian  Construction  Company  of  Gaithersburg, 
Maryland.  I  am  pleased  to  be  here  today  to  testify  on  behalf  of  the 
Associated  Builders  and  Contractors,  of  which  we  are  a  member. 

ABC  is  a  national  trade  association  representing  approximately 
17,500  contractors,  subcontractors,  material  suppliers  and  related 
firms  from  across  the  country  and  all  specialties  in  the  construction 
industry.  Our  diverse  membership  is  bound  by  a  shared  commit- 
ment to  the  merit  shop  philosophy  of  awarding  construction  con- 
tracts to  the  lowest  responsible  bidder,  regardless  of  labor  affili- 
ations, through  open  and  competitive  bidding.  This  practice  assures 
taxpayers  and  consumers  the  most  value  for  their  construction  dol- 
lar. 

I  appreciate  the  opportunity  to  appear  before  the  committee  to 
represent  the  Nation  s  construction  industry  and  to  comment  on  re- 
cent efforts  to  overhaul  Federal  procurement  and  acquisition  laws. 
While  ABC  members  are  interested  in  many  of  the  ongoing  efforts 
to  reform  the  Federal  procurement  system,  I  will  focus  my  com- 
ments on  Title  I  of  H.R.  1670,  the  Federal  Acquisition  Reform  Act 
of  1995. 

While  ABC  commends  Congress  for  its  efforts  to  streamline  the 
costly  and  inefficient  practices  of  the  Federal  procurement  system, 
however,  provisions  of  Title  I  of  H.R.  1670  would  have  unintended 
and  significantly  adverse  consequences  on  the  Nation's  construction 
industry.  The  legislation  would  institute  fundamental  changes  in 
the  Federal  procurement  competition   standard  by  lessening  the 
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current  system  of  full  and  open  competition  and  replacing  it  with 
a  maximum  practicable  competition  standard. 

It's  a  basic  tenant  of  the  free  market  system  that  all  sources  be 
given  the  opportunity  to  compete  for  work.  This  includes  full  and 
open  consideration  for  Government  construction  contracts  for  all 
bidders,  large  and  small,  old  as  well  as  new  entrants  in  the  Federal 
market.  The  current  procurement  system  has  adequately  provided 
the  construction  contracting  community  with  equal  access  to  par- 
ticipate in  the  Federal  procurement  programs,  and  has  restricted 
the  opportunity  for  partiality  and  abuse  within  the  system. 

Under  this  bill,  the  Federal  procurement  officer  would  be  author- 
ized to  obtain  competition  only  to  the  extent  of  maximum  prac- 
ticable. This  would  reverse  the  statutory  standard  of  full  and  open 
competition,  which  was  enacted  in  1984  to  eliminate  the  earlier 
practice  of  maximum  practicable,  and  the  sole-source  contracting  it 
fostered.  Essentially,  agencies  will  now  be  allowed  the  narrow  the 
field  of  competition  and  determine  the  competitive  range,  presum- 
ably on  a  case-by-case  basis  for  each  contract. 

Although  the  stated  goal  is  to  insert  a  commercial-like  process  in 
the  Federal  procurement  system,  there  is  a  fundamental  difference 
between  the  Government  and  private  sector.  The  Federal  Govern- 
ment uses  taxpayer  dollars  for  procuring  business  services.  With 
this  comes  an  obligation  to  provide  the  tax-paying  public  with  a 
fair  and  equal  opportunity  to  compete.  Any  American  business 
which  has  a  capaDility  to  perform  tne  contract  should  have  equal 
access  to  the  Federal  Government.  No  business,  no  matter  how 
large  or  small,  should  be  precluded  from  competition  at  the  prebid 
stage.  Full  and  open  competition  assures  fairness  in  a  Federal  pur- 
chasing process  which  has  significant  potential  for  subjectivity  and 
abuse. 

In  my  own  business,  I  know  how  easy  it  is  to  select  certain  sub- 
contractors to  do  work  just  by  skewing  the  bid  requirements  to  a 
particular  subcontractor.  We  don't  do  that,  but  it's  easy  to  pick  one 
over  another. 

The  bureaucratic  process  should  not  select  the  field  of  competent 
competitors.  The  market,  which  provides  it's  own  effective  screen- 
ing process,  should  be  allowed  to  determine  which  companies  are 
able  to  compete.  Competitive  range  defined  by  contract  specifica- 
tion and  market  forces  which  screen  out  the  unqualified  contrac- 
tors. 

All  contractors  bidding  the  Federal  Government  must  obtain  bid 
bonds,  which  I  can  assure  you  is  a  very  rigorous  process.  The  bond- 
ing companies  which  do  assure  that  the  work  will  be  done  properly 
and  on  time  and  within  the  budgets  are,  in  effect,  very  hard  to 
please  and  must  have  constant  input  into  our  business. 

H.R.  1670  would  essentially  repeal  the  statutory  protections  in 
place  for  construction  contractors  and  leaves  implementation  to- 
tally to  the  discretion  of  the  regulators.  Allowing  unfettered  discre- 
tion and  deciding  the  appropriate  categories  of  contractors  will  fos- 
ter significant  potential  for  abuse  by  procurement  officers  with  hid- 
den agendas  and  ultimately  could  create  an  exclusive  and  limited 
network  of  vendors  and  services  to  the  Government.  Providing  a 
procurement  officer  with  the  ability  to  exclude  companies  from 
competition  in  the  prebid  process  will  particularly  hurt  small  com- 
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panies  and  businesses  seeking  entrance  into  the  Federal  market. 
Allowing  less  than  full  and  open  competition  would  essentially  en- 
courage the  procurement  officer  to  exclude  companies  which  have 
not  already  demonstrated  their  ability  in  Federal  contracting,  cre- 
ating a  preference  to  those  penetrating  the  market  to  the  disadvan- 
tage of  new  entrants. 

Restricting  competition  prior  to  the  bid  process  would  result  in 
bias  toward  the  larger  and  more  experienced  contractors  who  are 
better  positioned  and  can  virtually  guarantee  their  being  on  that 
short  list.  For  construction,  this  will  certainly  limit  the  develop- 
ment of  our  industry.  New  companies  are  unlikely  to  be  considered 
for  contracts.  The  current  standard  of  full  and  open  competition 
has  been  a  proven  method  to  assure  equal  access  for  all  qualified 
contractors  and  has  made  it  possible  for  these  construction  contrac- 
tors to  gain  entry  and  build  a  resume  in  Federal  work. 

Efforts  to  reform  the  Federal  procurement  system  should  not 
only  benefit  the  Federal  purchasing  agents  or  the  large  companies 
who  receive  the  majority  of  the  contracts,  but  should  strengthen 
the  opportunities  for  local  and  small  businesses,  and  certainly  not 
impose  further  obstacles  for  these  companies  to  enter  the  Federal 
market.  An  open  market  system  encourages  new  entrants  and  ev- 
erything else  is  prohibitive. 

I'm  unaware  of  any  studies  that  have  demonstrated  that  too 
much  competition  is  expensive.  In  fact,  vigorous  competition  lowers 
prices  and  helps  assure  that  taxpayers  receive  only  products  at  rea- 
sonable prices.  Substantial  budget  and  taxpayer  savings  occur 
when  the  open  market  forces  are  allowed  to  work.  Government 
should  take  advantage  of  increasingly  competitive  markets  and  not 
try  to  limit  it  in  the  hopes  of  making  bureaucracies  more  efficient. 
The  reverse,  the  bureaucracy  should  learn  from  the  competitive- 
ness of  the  market. 

Finally,  ABC  strongly  believes  that  the  competitive  sealed  bid 
process  is  a  proven  method  of  procurement  which  serves  the  Gov- 
ernment, taxpayers,  and  the  construction  industry.  While  it  is  pre- 
ferred over  the  negotiated  procurement  and  other  methods  because 
it  is  simpler  to  administer,  creates  more  competition,  and  is  less 
subject  to  fraud  and  abuse,  and  generally  insures  a  higher  quality 
product.  It  should  continue  to  be  the  preferred  method  of  awarding 
construction  contracts.  In  conclusion,  it  is  the  Government's  re- 
sponsibility to  its  taxpayers  to  obtain  a  lowest  possible  price  in  pro- 
curing goods  and  services.  This  can  be  achieved  in  awarding  con- 
struction contracts  under  current  procurement  laws  which  allows 
unrestricted  competition  and  provides  statutoir  safeguards  de- 
signed to  insure  a  field  of  qualified  and  responsible  contractors.  Es- 
tablished limitations  for  bid  process  is  an  effective  and  objective 
procedure  which  provides  equal  access  for  responsible  construction 
contracts  or  a  guarantee  surety  requirements  for  bid,  performance, 
and  payment  bonds. 

On  behalf  of  the  Associated  Builders  and  Contractors,  I  again 
want  to  thank  Congresswoman  Meyers  and  the  members  of  this 
committee  for  the  opportunity  to  testify  here  today. 

I  would  be  happy  to  answer  any  questions.  I  do  have  a  bid  ses- 
sion in  the  next  hour,  so  I  would  request  to  leave  by  then,  if  that 
were  at  all  possible. 
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Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Nowak. 

[Mr.  Novak's  statement  may  be  found  in  the  appendix.] 

Our  next  witness,  Matt  ForelH,  is  president  of  Precision  Gear, 
Inc.,  based  in  New  York  City.  He  brings  the  perspective  of  a  preci- 
sion manufacturer  who  markets  to  the  Grovernment,  principally  the 
Department  of  Defense.  He  knows  firsthand  the  anticompetitive  bi- 
ases that  contributed  to  the  some  of  DOD's  spare  parts  norror  sto- 
ries of  the  early  1980's. 

Mat  is  representing  the  American  Gear  Manufacturers  Associa- 
tion, and  we  are  glad  to  have  you  with  us. 

TESTIMONY  OF  MATTHEW  S.  FORELLI,  PRESIDENT. 
PRECISION  GEAR,  INC. 

Mr.  FORELLI.  Thank  you.  Madam  Chair  and  distinguished  mem- 
bers of  this  panel — despite  the  fact  that  they  have  been  up  earning 
their  pay  all  night — for  scheduling  this  hearing,  a  topic  of  great  im- 
portance for  all  small  manufacturers. 

My  name  is  Matt  Forelli,  I  own  a  company  called  Precision  Gear 
in  New  York.  We  have  been  there  for  58  years  manufacturing  the 
flight  safety  highly  critical  precision  gearing  purchased  by  the  De- 
partment of  Defense  and  initially  supplied  to  the  major  Orginal 
Equipment  Manufacturers  (OEMs)  of  the  weapon  system.  The  ex- 
ample that  you  see  before  you  (indicating)  is  half  a  sample  of  one 
of  our  products. 

Our  gearing  products  are  integral  parts  of  the  air  frame  drive 
systems,  and  the  engines  that  power  them,  in  systems  such  as  the 
Apache  helicopter,  the  Abrams  tank,  the  Blackhawk  and  CH53E 
helicopters,  the  F-404,  T-700,  T-64,  T-55,  and  T-53  jet  engines  that 
power  these  and  the  majority  of  the  fighter  aircraft  in  the  Depart- 
ment of  Defense  inventory. 

We  have  100  employees  in  the  New  York  metropolitan  area.  Due 
to  a  downturn  recently  in  the  Defense  spending,  we  have  had  to 
lay  off  22  highly  skilled  workers  that  has  taken  us  many  years  to 
train,  and  to  close  a  plant  in  Congressman  Flake's  district. 

The  last  time  I  had  the  opportunity  to  come  to  Washington  and 
address  the  issue  of  competition  was  before  the  OEM-weighted 
Technical  Data  Advisory  Committee  chaired  by  Eleanor  Spector, 
Director  of  Defense  Procurement  in  the  office  of  the  Secretary  of 
Defense.  Despite  the  imbalance  of  the  group,  in  that  it  had  very 
few  small  businesses  represented,  specifically  one  of  the  things 
Mrs.  Spector  at  one  point  stated:  "Gentleman,  it  seems  to  me  that 
less  data  means  less  competition." 

I'm  here  today  as  a  representative  of  the  American  Gear  Manu- 
facturers Association  representing  350  gear  companies,  of  which  95 
percent  are  small  business. 

As  a  small  contractor  and  taxpayer,  I  have  been  watching  as  the 
pendulum  has  swung  from  the  $500  toilet  seats  and  hammers  to 
full  and  open  competition;  and  now,  regrettably,  back  again.  The 
spares  business  that  prime  contractors  were  willing  to  overlook 
during  the  defense  buildup  era  has  become  more  attractive  to  them 
under  the  current  market  conditions. 

I  would  like  to  put  the  value  of  competition  in  context  as  it  ap- 
plies to  aircraft  and  engines  spares.  If  you  were  to  take  the  average 
passenger  vehicle  and  rebuild  it  totally  using  replacement  parts,  it 
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would  cost  three  times  the  price  of  the  original  vehicle.  There  used 
to  be  a  facetious  sajdng  in  the  aircraft  business  that  they  would 
g^ve  you  the  air  frame  if  you  promised  to  buy  all  of  the  spares  from 
them.  The  motive  is  obvious. 

Any  of  our  small  suppliers  can  tell  you  that  the  current  mode  to 
restrict  competition  is  the  trend.  It's  the  hidden  agenda  of  the 
OEMs.  Somehow,  they  have  managed  to  line  up,  thus  far,  the  Gov- 
ernment behind  them. 

Signs  of  this  agenda  are  evident  in  many  areas.  One  is  in  the 
move  to  restrict  access  to  technical  data,  supposedly  to  encourage 
OEM  developers  to  continue  to  work  with  the  Government.  Bun- 
dling of  contracts  is  another  way  to  minimize  competition  sup- 
posedly to  make  it  easier  on  the  contracting  officers,  which  is  a 
theme  that  we  have  heard  all  morning  and  in  many  ways  is  true. 
The  third  symptom  is  the  trend  toward  imposing  unprecedented 
testing  requirements  on  suppliers  supposedly  to  insure  quality. 

Maximum  practicable  competition  is  not  a  new  idea;  it  was  the 
exact  language  prior  to  the  Competition  in  Contracting  Act  (CICA). 
It  lead  to  the  abuses  characterized  earlier  as  horror  stories,  which 
were  corrected  by  CICA  in  1984. 

My  own  Senator  from  New  York  (Senator  D'Amato)  referred  to 
the  pre-CICA  conditions  as,  quote,  "a  swamp  out  there".  That  was 
before  they  found  out  about  the  hammers  and  toilet  seats. 

The  difference  is  that  H.R.  1670  adds  definitions  such  as  maxi- 
mum practicable  competition  consistent  with  the  need  as  is  defined 
and  best  suited  under  the  circumstances.  These  definitions  leave 
too  much  discretion  to  the  contracting  officer. 

Another  great  concern  is  Section  101(d),  which  allows  non- 
competitive procedures  to  be  used  for  purchasing  property  and 
services  when  the  use  of  competitive  procedures  is  not  "feasible  or 
appropriate".  Currently  noncompetitive  procurements  may  be  made 
only  where  there  is  only  one  source  of  a  product  or  a  procurement 
is  deemed  to  be  urgent.  This  change  would  give  too  much  leeway 
to  the  contract  officer  to  find  competition  unfeasible  and  inappro- 
priate, whatever  that  means. 

In  1983,  the  AGMA  did  its  own  study  to  establish  the  impact  of 
competition  on  the  Defense  budget.  The  general  rule  of  thumb  is 
that  we  found  that  savings  resulting  from  competition  is  anywhere 
between  25  and  200  percent  over  sole-source.  By  applying  a  con- 
servative savings  estimate  of  25  percent  to  the  dollars  competed  by 
the  different  buying  demands,  we  calculated  that  the  Department 
of  Defense  saved  close  to  $20  billion  through  competitive  processes 
in  1  year.  I  think  that  the  exact  number  $18.6  billion. 

This  is  probably  an  appropriate  time  to  refresh  our  collective 
memories  about  why  "full  and  open  competition"  replaced  "maxi- 
mum practicable  competition"  in  the  first  place.  Proponents  of  H.R. 
1670  talk  about  savings  through  bureaucratic  streamlining,  and  ne- 
glect to  consider  the  impact  on  the  very  competition  they  are  seek- 
ing to  restrict.  They  are  looking  at  the  short-term  savings  gen- 
erated by  the  envisioned  cuts  in  administration.  However,  when 
the  smoke  clears  these  savings  will  pale  in  comparison  to  the  over- 
charges the  taxpayer  will  be  paying  ad  infinitum  for  spare  parts 
through  the  life  of  the  weapon  systems.  As  we  all  know,  they  are 
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getting  longer  and  longer  and  become  a  requirement  of  any  new 
system. 

To  substitute  a  maximum  practicable  competition  standard  for 
full  and  open  competition  and  to  permit  noncompetitive  procure- 
ments at  the  contracting  officer's  discretion  is  to  ignore  the  primary 
achievements  of  CICA:  Opening  the  taxpayer-derived  market  to 
small  business  and  reducing  the  costs  to  the  taxpayers. 

In  the  interests  of  time,  I  would  direct  everyone  to  the  balance 
of  my  remarks.  I  would  like  to  take  the  time  just  once  again  to 
thank  the  committee  for  its  time,  and  certainly  its  interest,  f  would 
be  happy  to  answer  any  questions. 

Thank  you. 

Chairwoman  Meyers.  We  appreciate  your  testimony  very  much, 
and  I  am  sure  that  the  committee  will  have  some  questions. 

[Mr.  Forelli's  statement  may  be  found  in  the  appendix.] 

Our  next  witness  is  Aleta  Wilson;  she  will  round  out  our  second 
panel.  Aleta  has  substantial  experience  with  Government  procure- 
ment of  professional  and  technical  services  as  president  or  a  senior 
executive  with  small  firms.  Aleta  is  the  immediate  past  chair  of  the 
National  Association  of  Minority  Business.  We  are  glad  to  have  you 
with  us. 

TESTIMONY    OF    ALETA    ROBINSON    WILSON,    PAST    CHAIR- 
PERSON, NATIONAL  ASSOCIATION  OF  MINORITY  BUSINESS 

Ms.  Wilson.  Grood  morning.  Madam  Chairman  and  members  of 
the  committee.  I  want  to  thank  you  for  allowing  me  to  speak  with 
you  this  morning,  I'm  honored  to  be  here. 

In  addition  to  my  business  ownership  and  being  the  past  chair- 
person of  the  National  Association  of  Minority  Business,  I  also 
have  spent  last  year  studying  the  procurement  legislation  in  detail. 
I  have  a  lot  of  practical  experience,  20  years  of  practical  experience 
with  our  procurement  system.  I'm  just  learning  about  the  legisla- 
tive process. 

I  must  say,  as  I  learn  more  about  the  process,  I  become  both  con- 
cerned and  pleased.  Pleased  at  a  system  that  allows  me  to  speak 
before  you  today  about  bills  that  impact  our  businesses.  Then  I  be- 
come very  concerned  when  I  read  a  bill  like  H.R.  1670  that  seems 
to  be  written  with  absolutely  no  concern  for  the  small  business 
community.  I  think  that  we  all  know  that  the  small  business  com- 
munity is  the  backbone  of  our  economy.  So,  when  I  read  a  bill  like 
this,  I  become  very,  very  concerned. 

I  was  pleased  to  hear  your  opening  remarks.  It  seems  as  if  you 
and  the  Chairwoman  are  aware  of  some  the  problems  with  this  bill. 

I  am  all  for  the  free  enterprise  system  and  competition.  I  cer- 
tainly believe  that  the  current  procurement  process  does  need  over- 
haul and  I  believe  that  the  Federal  Acquisition  Streamlining  Act 
of  1994  (FASA)  went  a  long  way  toward  improving  the  system.  But 
I  suggest  that  FASA  made  such  sweeping  changes  in  the  system 
that  have  not  yet  been  implemented  and  the  regulations  aren't 
even  finished  being  written  that  we  need  to  slow  down.  We  don't 
know  the  effects  of  those  changes  and  we  cannot  know  the  effects 
until  the  regulations  are  fully  implemented. 

As  you  know,  the  majority  of  the  small  business  community  has 
less  tnan  five  employees.  That  means  that  many  of  these  small 
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business  owners  are  out  there  working  60-hour  weeks.  They  don't 
have  time  to  pay  attention  to  what  is  going  on  this  way  because 
they  are  busy  putting  food  on  the  table  for  their  children.  They  look 
to  members  of  this  committee  and  other  Members  of  the  Congress 
and  to  organizations  like  mine  to  protect  their  interests.  It's  imper- 
ative that  we  pay  attention  and  go  to  bat  for  all  of  these  small  busi- 
nesses. Therefore,  I  beHeve  that  it  is  our  duty  to  seek  this  bill  not 
to  go  into  law  for  the  following  reasons. 

The  basis  of  H.R.  1670  is  to  eliminate  full  and  open  competition. 
That  is  just  simply  wrong,  and  that's  the  message  that  we  have 
been  hearing  all  morning;  it  has  to  be  stopped.  The  minority, 
women-owned  and  small  business  community  are  all  taxpayers. 
They  probably  pay  proportionally  more  of  their  revenues  into  the 
tax  till  than  large  businesses.  They  need  to  derive  some  benefits. 
They  need  the  opportunity  to  derive  benefits  from  their  taxes.  Tax 
dollars  provide  the  $200  billion  that  the  Government  spends  for 
procurement.  "Maximum  practicable  competition"  will  dramatically 
reduce  our  ability  to  sell  to  our  own  Government,  which  we  fi- 
nanced. 

I  understand  that  the  current  procurement  process  is  sometimes 
expensive,  it's  lengthy,  and  it's  inefficient.  But  that's  not  sufficient 
reason  to  bar  the  small,  minority,  and  woman-owned  business  com- 
munity from  the  process. 

Section  35,  Contractor  Performance,  of  the  current  bill  restricts 
our  access  by  requiring  contracting  with  what  is  termed  as  verified 
sources.  By  putting  this  kind  of  language  in  the  bill  and  leaving 
the  definition  of  verified  sources  to  the  regulators — as  we  have 
heard  time  and  time  again  this  morning — is,  in  my  opinion,  just 
absolutely  absurd. 

The  question  has  to  do  with  what  is  a  verified  source.  If  verifica- 
tion means  the  company  must  show  a  satisfactory  past  perform- 
ance, that  effectively  closes  the  door  to  small  businesses,  especially 
emerging  small  businesses,  because  they  don't  have  any  track 
record.  If  verification  means  a  small  emerging  business  must  show 
efficiency  and  effectiveness — right  out  of  the  bill — of  their  business 
practices,  again,  they  don't  have  the  track  record  to  show  that. 

Under  this  type  of  a  verification  system,  all  large  contractor  com- 
panies are  guaranteed  to  be  verified  sources.  Most  small  businesses 
are  guaranteed  not  to  be  verified  sources;  i.e.,  small  businesses  will 
be  barred  from  doing  business  with  the  Federal  Government  if  this 
verified  source  system  is  implemented. 

In  the  issue  of  debriefing,  debriefings  are  essential  to  the  small, 
woman-owned,  and  minority-owned  businesses  because  that  is 
where  the  lessons  are  learned.  I  was  pleased  to  see  that  the  ex- 
cluded offeror  may  request  in  writing,  within  3  days  after  the  date 
on  which  the  excluded  offeror  receives  notice. 

Unfortunately,  the  bill  states  that  the  offeror  has  3  days  to  notify 
the  contracting  officer  that  they  would  like  to  have  a  debriefing. 
Three  days  is  simply  an  unreasonable  amount  of  time.  It  sounds 
so  unreasonable  that  I  would  hope  that  someone  must  have  made 
a  mistake.  If  you  look  at  this  and  you  assume  that  somebody  gets 
notice  on  Friaay  and  they  are  not  in  their  office,  3  days  would  be 
up  by  Monday.  If  this  language  stays  in  the  bill,  I  would  suggest 
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that  it  must  be  changed  to  a  minimum  to  5  working  days  or  5  busi- 
ness days. 

The  other  part  of  this  section  that  is  troubhng  to  me  is  that  the 
Government  can  refuse  the  request  for  debriefing  prior  to  contract 
award.  It's  common  knowledge  that  once  the  contract  is  awarded, 
it  is  very  seldom  that  that  contract  is  stopped.  Usually  when  that 
happens,  it's  a  large  contractor  that  is  in  a  protest  situation  who 
has  the  dollars  to  legally  bound  the  system. 

Overturning  an  award  takes  a  lot  of  time  and  money.  This  means 
that  the  small,  minority,  and  woman-owned  businesses  may  not 
have  an  opportunity  receive  a  contract  that  they  may  have  been  le- 
gitimately entitled  to  receive. 

There  is  another  section  in  the  bill,  Title  III  Elimination  of  Regu- 
lations. As  I  read  that,  it  took  me  back  to  my  days  in  elementary 
school  when  I  had  an  English  teacher  that  told  me  the  merits  to 
the  words  "any,"  "all,"  and  "never;"  be  very  concerned. 

The  clause  says  that,  "Any  certification  required  by  FAR,  that  is 
not  specifically  imposed  by  statute,  shall  be  removed."  I  suggest 
that  someone  take  a  look  at  what  all  of  these  certifications  are 
rather  than  just  be  moving  in  certifications.  Because  someone  at 
some  point  in  time  made  a  decision  to  put  these  certifications  in, 
and  I  suggest  that  some  of  them  may  still  be  needed. 

Section  202  leaves  me  speechless  that  the  Government  would 
leave  the  purchase  of  commercial  items  regardless  of  dollar  value 
in  the  hands  of  the  contracting  officers.  As  a  small  business  owner, 
I'm  locked  out  unless  I  know  each  and  every  contracting  officer  in 
the  Federal  Grovernment. 

As  a  taxpayer,  I  am  outraged  that  the  Federal  Government 
would  provide  that  kind  of  latitude  to  contracting  officers.  We  have 
already  learned  from  the  past  that  this  type  of  authority  leads  to 
broad  abuse  and  the  buddy  system. 

In  closing,  I  again  state  that  I'm  pleased  to  be  a  part  of  a  system 
that  allows  me  to  voice  my  opinion,  and  I  implore  you  to  protect 
the  interests  of  the  small,  minority,  and  woman-owned  business 
community;  and  vote  against  these  sections  of  the  bill  that  I  have 
talked  about  this  morning. 

Thank  you.  Madam  Chair, 

[Ms.  Wilson's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Ms.  Wilson.  I  have 
learned  quite  a  lot  this  morning  and  your  experience,  all  of  you, 
contributes  greatly  to  our  knowledge. 

I  think  it  was  Mr.  Forelli's  comments  that  bidding  as  opposed  to 
sole  sourcing  can  result  in  25  percent  savings. 

I  believe  that  you  said  that,  didn't  you? 

Mr.  FORELLI.  Yes,  I  did.  But  I  would  rather  characterize  it,  as 
has  been  done  by  several  other  studies — including  ours — that  that 
is  the  absolute  minimum.  In  my  commodity,  a  whole  one  of  these 
is  a  thousand  dollars  to  my  OEM  customer.  When  that  comes  out 
on  the  street,  so  to  speak,  on  public  bid,  it  can  escalate  in  cost  by 
a  factor  of  10  depending  on  quantity  and  several  other  factors. 

But  yes,  these  numbers  are  real;  and  please  bear  in  mind  they 
are  annualized.  CICA  has  been  in  effect  roughly  10  years  and  it 
works  out  to  around  $200  billion — with  a  "B".  To  me,  as  a  tax- 
payer, it's  staggering.  In  fact,  what  we  spend  on  defense  is  stagger- 


31 

ing  as  a  taxpayer,  and  my  stockholders  would  cut  my  throat  for 
talking  like  that,  but  the  fact  that  there  is  delta  or  a  price  differen- 
tial, that  is  that  staggering  is  just  that,  staggering. 

Despite  the  lower  budgetary  requirements  for  defense-oriented 
products,  the  thought  of  going  back  is,  again,  just  unacceptable  as 
a  taxpayer.  However  much  I  may  or  may  not  benefit  as  a  contrac- 
tor, as  a  taxpayer  I  am  the  one  that  is  paying  it,  probably  twice. 

Again,  the  only  good  news  is  that  the  overall  budget  has  been  so 
lowered  that  we  don't  have  the  money  to  spend  anymore  to  sustain 
a  delta  like  that.  So,  in  10  vears  hence  the  savings,  had  they  gone 
along  the  normal  path,  would  only  have  been  $100  billion. 

Somehow  I  managed  at  one  session  18  months  ago  to  call  that 
$200  million,  and  I  was  told  that  was  an  insignificant  amount.  I 
asked  the  fellow  that  said  that  if  he  would  like  to  step  across  the 
street  to  the  White  House  and  explain  that  to  the  big  fellow  that 
$200  million  is  insignificant.  Now  we  are  talking  $200  billion,  for 
the  sake  of  one  letter. 

But  I  haven't  heard  anybody  call  $200  billion  insignificant. 

Chairwoman  Meyers.  I  guess  that  I  haven't  been  here  long 
enough,  since  $200  million  is  still  a  significant  figure  to  me. 

I  would  call  on  my  colleague,  Mr.  Poshard,  if  he  has  any  ques- 
tions of  the  panel. 

Mr.  Poshard.  Madam  Chairman,  thank  you.  I  don't  have  any 
questions.  I  would  like  to  ask  for  unanimous  consent  to  submit  an 
opening  statement  for  the  record? 

Chairwoman  Meyers.  Without  objection. 

Mr.  Poshard.  But  more  than  that,  I  don't  have  any  questions  be- 
cause I  don't  disagree  with  any  of  the  positions  of  the  people  who 
have  spoken  on  this  bill.  I  think  that  the  bill  has  serious  problems 
with  respect  to  going  back  to  the  maximum  practicable  competition. 

I  know  that  you,  Madam  Chairman,  have  vigorously  supported 
changing  that,  or  at  least  leaving  it  the  way  that  it  is. 

Chairwoman  Meyers.  I  was  astonished  to  find  that  they  were 
considering  changing  it  from  full  and  open  competition. 

We  spent,  as  you  will  recall,  several  hours  on  the  floor  trying  to 
get  a  real  explanation  of  why  this  change  was  being  suggested.  The 
only  thing  that  was  ever  mentioned  was  just  that  it  took  too  long 
and  it  was  too  complicated.  I  was,  I  think,  as  outraged  and  sur- 
prised as  what  I  have  heard  this  morning  from  the  witnesses. 

Mr.  Poshard.  Thank  you,  Madam  Chairman;  I'm  certain  that 
the  present  language  in  the  bill  would  have  an  adverse  effect  on 
our  small  business  community.  I  don't  support  it,  I  support  your  ef- 
forts to  leave  full  and  open  competition  in  the  law,  and  will  con- 
tinue to  support  that. 

Chairwoman  Meyers.  Thank  you,  Mr.  Poshard. 

I  know  that  several  of  you  have  said,  and  this  surprised  me  a  lit- 
tle, that  the  system  needs  overhauling.  This  is  before  regulations 
have  even  been  written  for  the  Federal  Acquisition  Streamlining 
Act  from  last  year. 

How  can  you  know  for  sure  that  the  system  needs  overhauling 
until  these  regulations  are  completed?  Are  there  specific — well,  I 
g^ess  that  we  have  had  some  specific  suggestions  about  what  you 
would  like  to  see  changed. 
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I  was  surprised  even  tx)  have  this  bill  introduced  this  year  before 
the  FASA  regulations  were  even  written.  Would  any  of  you  care  to 
comment  on  that? 

Mr.  Frana.  As  a  small  business,  let  me  make  two  comments. 
One  is  the  implementation  of  FASA  is  something  that  we  track  lit- 
erally on  a  weekly  basis.  We  have  probably  spent  inordinate 
amounts  of  money  sending  people  to  seminars  with  the  major  firms 
in  town  actually  tracking  past  implementation  trying  to  under- 
stand how  it  effects  how  we  bid,  the  bid  process,  and  the  affect 
FASA  is  going  to  have  in  the  future. 

So  we  are  spending  probably  an  equal  amount  of  time  trying  to 
deal  with  the  incoming  legislation  to  find  another  set  of  legisla- 
tion— actually,  two  bills  being  introduced  this  year — to  track  other 
reform  sets. 

As  a  small  business  and  as  what  we  understand  fi^om  what  we 
see  in  the  law  and  regulations,  there  are  still  a  few  areas  that  still 
seem  to  have,  or  seem  to  need  to  be  addressed,  that  are  not  covered 
under  the  FASA  legislation.  Let  me  rephrase  that.  As  a  small  busi- 
ness owner,  one  would  have  hoped  that  the  FASA  implementation 
would  have  been  reviewed  and  evaluated  and  then  legislation 
structured  to  solve  any  problems  that  had  not  been  solved  with 
FASA. 

So  this  is  sort  of  a  double-edged  sword  to  the  small  business  com- 
munity accommodating  current  legislation  as  well  as  to  have  to  re- 
view new  legislation  being  introduced. 

Chairwoman  Meyers.  You  have  made  comments  concerning  H.R. 
1670. 

Are  the  changes  that  you  would  like  to  suggest  incorporated  in 
this  testimony? 

Mr.  Frana.  They  are.  We  support  certain  areas  of  H.R.  1670. 
Yes,  they  are  incorporated  more  in  the  written  statement  than  the 
oral  presentation  in  that  we  had  to  cut  down.  In  the  written  sub- 
mission, they  are  addressed,  yes.  Madam  Chair. 

Chairwoman  Meyers.  Ms.  Wilson? 

Ms.  Wilson.  Yes,  Madam  Chair.  I  would  like  to  comment  on  two 
of  the  things  that  you  said.  You  questioned  the  fact  that  the  system 
needs  to  be  overhauled,  fi-om  the  small  business  standpoint.  I  think 
that  one  of  the  reasons  for  making  changes  to  the  system  is  right 
now,  the  procurement  process  takes  too  long. 

My  company  and  most  of  the  companies  in  our  association  are  in- 
formation technology  firms.  The  procurement  cycle  is  an  average  of 
2  years,  which  is  too  long,  both  for  the  Government  and  the  small 
business  community.  The  small  business  can  and  does  go  out  of 
business  waiting  for  procurement.  So,  there  needs  to  be  some 
changes  in  the  system  to  reduce  that  amount  of  time  that  it  takes 
to  get  a  contract  awarded. 

The  problem  with  implementing  this  bill  or  even  suggesting  this 
bill  so  soon  before  FASA  is  fully  implemented  is  that  not  only  does 
the  small  business  community  not  know  what  is  in  the  bill  and 
how  it's  going  to  impact  them,  the  contracting  officers  don't  know. 
When  I  talk  to  contracting  officers  about  FASA  they  all  kind  of 
know  about  it,  but  they  don't  really  know  what  it  contains,  and  it's 
not  implemented. 
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So  H.R,  1670  is  definitely  moving  too  fast,  and  I  don't  know  why 
they  are  trying  to  get  this  bill  enacted  so  soon. 

Chairwoman  Meyers.  I  have  one  more  question  and  then  I'm 
going  to  turn  to  my  colleague,  Mr.  Chrysler. 

One  of  the  objectives  of  H.R.  1670  is  supposedly  to  curb,  quote, 
"excessive  competition,"  leaving  the  impression  that  hundreds  of  of- 
fers are  being  received.  But  no  studies  really  have  substantiated 
these  claims. 

What  are  your  experiences? 

Ms.  Wilson.  When  the  Government  publishes  a  notice  soliciting 
bids,  they  do  get  hundreds  of  companies  that  request  the  RFP  (Re- 
quest for  Proposals).  But  in  terms  of  actual  bidders  on  the  contract, 
uiey  could  get  100  people  requesting  the  RFP,  but  only  get  five 
bids. 

So  it  depends  on  what  numbers  the  people  are  looking  at  when 
they  talk  about  the  numbers  the  people  oidding.  The  actual  bidders 
are  much  fewer  than  those  that  request  the  RFPs. 

Chairwoman  Meyers.  Thank  you.  Any  comments,  Mr.  Forelli? 

Mr.  Forelli.  In  our  case  because  of  the  critical/life  support  na- 
ture of  the  product  that  our  industry  manufactures,  there  are  what 
appears  to  us  to  be  far  more  bidders  then  there  really  should  be, 
knowing  who  is  qualified  and  who  is  not.  But  there  are  processes 
in  existence  today  that  are  used  that  we  work  with  everyday  to 
eliminate  those  kinds  of  people.  They  seem  to  work  somewhat  effi- 
ciently. 

I  would  agree  with  you  that  there  are  probably  more  requesters 
than  there  are  bidders.  But  nevertheless,  there  are  avenues  that 
the  iminitiated  can  take  and  are  generally  precluded  from  it,  at 
least  in  our  product  line,  because  of  its  critical  nature.  The  systems 
in  effect  now  are  called  Source  Approval  Requests,  and  seem  to 
pretty  much  weed  them  out. 

Chairwoman  Meyers.  Is  there  any  way  that  the  procurement  of- 
ficer, iust  through  outlining  specifications  or  requirements  more 
carefully,  could  narrow  the  number  of  people  so  you  wouldn't  have, 
maybe,  excessive  competition? 

Ms.  Wilson.  In  our  field,  the  professional  services  side,  that  is 
always  done.  The  RFP  clearly  states  what  the  needs  are.  That  is 
why,  again,  100  people  requesting  the  RFP  and  only  five  people  ac- 
tually bidding,  because  once  they  see  what  the  specifications  are 
they  Know  that  they  are  not  qualified  to  bid. 

So  in  the  professional  services  side,  that's  handled  through  the 
RFP. 

Chairwoman  Meyers.  Thank  you.  Do  you  have  any  comments? 

Mr.  Frana.  On  the  hardware  integrations  side  of  the  field,  we 
look  at  and  track  RFFs  that  come  out.  I  will  agree  that  the  first 
list  of  bidders  are  substantial,  anywhere  from  25  to  100  companies. 
On  major  deals,  it  usually  boils  down  to  less  than  a  handful  of  peo- 
ple who  are  actively  participating  and  bidding  on  the  process  by 
the  time  that  you  get  to  the  RFP  truly  being  evaluated.  On  smaller 
transactions,  you  may  have  two  handfuls,  but  it's  very  rare  to  see 
more  than  five  or  six  bidders.  So,  from  the  standpoint  of  the 
amount  of  the  people  participating,  there  is  a  lot  of  people  looking 
at  it  to  qualify  whether  or  not  they  can  do  it,  and  then  it  drops 
down  to  the  active  players  for  that  segment  of  the  market. 
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Having  said  that,  the  Trail  Boss  Program  that  the  General  Serv- 
ices Administrator  has  instituted  for  GSA's  maior  procurements, 
there  have  been  some  phenomenal  successes  under  the  Trail  Boss 
Program:  Doing  a  better  job  of  defining  requirements,  defining  ex- 
actly how  it's  going  to  be  evaluated,  and  being  much  clearer  in  the 
process  of  actually  managing  the  RFP. 

So  there  has  been  endeavors  to  try  and  strengthen  the  RFP  proc- 
ess so  it  eliminates  some  of  the  confusion. 

Chairwoman  Meyers.  Thank  you.  Mr.  Chrysler? 

Mr.  Chrysler.  Madam  Chairman,  I  don't  really  know  if  I  have 
any  particular  questions  of  these  particular  witnesses. 

I  would  like  to  suggest  that  we  talk  to  or  maybe  hear  from  some 
buyers  in  both  the  private  and  public  sector  so  we  can  talk  to  them 
from  a  first  person  perspective  of  some  of  the  things  that  they  see 
when  people  try  to  deal  with  the  Government.  Try  to  get  a  feeling 
on  the  floor  on  that  side  of  it. 

Chairwoman  Meyers.  Thank  you.  Mr.  Chrvsler. 

I  think  that  concludes  our  hearing.  I  would  ask  unanimous  con- 
sent that  the  record  of  the  hearing  remain  open  for  the  statements 
by  committee  members  and  other  Members  until  Tuesday,  July  12, 

I  wish  to  thank  you  all  again,  very  much;  and  we  are  adjourned. 
[Whereupon  at  12:02  p.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  chair.] 
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Small  Business  Participation  in  Federal  Contracting 

Assessing  H.R.  1670.  The  Federal  Acquisition  Act  of  1995 

Public  Hearing 

June  29,  1995  -  10:00  a.m. 


Madame  Chairman,  This  is  an  important  hearing.    I  believe  it  is  vital  that  we  take  a 
close  look  at  H.R.  1670,  The  Federal  Acquisition  Act  of  1995.    This  eighty-five 
page  proposal  affects  some  two  hundred  billion  dollars  in  goods  and  services  to  the 
federal  government.    It  is  a  significant  piece  of  legislation. 

There  are  some  troubling  provisions  in  H.R.  1670,  not  the  least  of  which  is  found 
in  Title  One,  Section  101,  wherein  the  "full  and  open  competition"  standards  of  the 
law  are  changed  to  a  "maximum  practicable  competition"  standard.   This  new 
standard,  by  virtue  of  its  own  definition,  may  well  put  small  and  medium  sized 
businesses  at  a  decided  disadvantage,  while  putting  large  businesses  and  major 
corporations  at  a  decided  advantage.    Consequently,  the  aim  of  reducing  costs 
could  very  well  be  missed  in  the  face  of  reduced  competition  and  effective 
monopolies.    Indeed,  the  Competition  in  Contracting  Act,  enacted  in  1984,  a  law 
that  has  served  us  well  for  more  than  a  decade,  was  enacted  to  eliminate  soul- 
source  contracting  and  the  awarding  of  contracts  on  a  less  than  competitive  basis. 
A  commercial-like  process,  a  stated  goal  of  the  bill,  is  best  achieved  through  free, 
fair  and  open  competition,  "full  and  open  competition." 

The  provisions  regarding  "verification"  are  equally  troubling.    Under  H.R.  1670,  the 
government  will  have  the  power  to  decide,  through  the  process  of  developing  and 
keeping  lists,  who  can  and  who  can  not  compete  for  government  contracts.   That 
is  a  dangerous  arrangement.    And,  while  I  am  certain  that  it  is  not  the  intent  of  the 
drafters,  the  effect  of  this  "verification"  process  is  to  create  a  command  economy, 
not  unlike  those  found  in  governments  controlled  by  the  military,  rather  than  a 
demand  economy,  to  which  Americans  are  accustomed.    Perhaps  most  troubling 
about  the  "verification"  process  is  its  ambiguity.   What  does  "verification"  really 
mean.    Does  it  mean  only  companies  with  a  past  record  of  performance  will  be 
allowed  to  participate?    If  so,  that  will  exclude  many  companies  that  may  well 
provide  the  best  products  and  services  at  the  least  expensive  prices.    It  would 
certainly  exclude  many  women  and  minority  companies  that  have  not  had  the  same 
opportunities  and  access  to  government  procurement  programs  that  other 
companies  have  had.   The  small  and  new  company  would  have  little  or  no 
opportunity  to  flourish. 

The  Bill,  at  Section  104,  makes  a  faint  attempt  at  fairness,  by  allowing  a  debriefing 
of  excluded  bidders.   The  problem  with  that  Section  is  that  the  excluded  business 
has  only  three  days  to  request  a  debriefing  and,  worse  yet,  the  government  can 
elect  not  to  provide  a  debriefing.   Thus,  in  highly  sensitive  situations  the  debriefing 
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may  become  an  empty  gesture,  giving  way  to  expediency  and  closed  rather  than 
open  processes. 

Another  troubling  sign  is  the  provision  found  in  Section  202  of  the  Bill  that  would 
allow  the  use  of  "special  simplified  procedures"  for  the  purchase  of  commercial 
goods,  at  any  dollar  amount.   That  puts  far  too  much  power  in  the  hands  of  a  few 
contracting  officers,  who  will  have  the  ability  to  spend  millions,  even  billions  of 
dollars,  without  any  strict  guidelines  and  without  the  competitive  process.   That 
kind  of  free-wheeling  exercise  of  power  can  only  breed  great  difficulties  and 
encourage  abuse. 

I,  therefore,  look  forward  to  this  hearing,  Madame  Chairman,  with  great 
anticipation.   The  provisions  of  H.R.  1670,  The  Federal  Acquisition  Reform  Act  of 
1995,  are  too  sweeping  and  far  reaching  for  anything  except  close  and  careful 
scrutiny.   This  hearing  begins  to  give  us  and  the  public  that  opportunity. 
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Madame  Chair,  I  commend  your  leadership  in  convening  today's  hearing  to 
consider  the  impact  of  H.R.  1670,  the  Federal  Acquisition  Reform  Act  of  1995,  on 
small  business.    H.R.  1670  was  introduced  by  Chairman  dinger  of  the  Government 
Reform  and  Oversight  Committee  and  Chairman  Spence  of  the  National  Security 
Committee.    It  seeks  to  continue  the  modernization  and  streamlining  of  Federal 
acquisition  procedures  begun  with  the  bi-partisan  enactment  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  last  October. 

As  ranking  Democratic  Member  of  the  Government  Reform  and  Oversight 
Committee,  I  share  your  concern  that  the  departures  from  current  Federal  procurement 
policies  and  procedure  as  prescribed  by  H.R.  1670  raise  critical  issues  as  they  relate 
to  small  business  participation  in  Federal  contracting.    When  provisions  of  this  bill 
were  considered  on  the  floor  two  weeks  ago  in  the  form  of  an  amendment  to  the 
National  Defense  Authorization  Act,  you  crossed  the  aisle  to  supfxjrt  my  amendment 
protecting  the  rights  of  small  business.   The  passage  of  my  amendment  is  indicative  of 
the  bi-partisan  spirit  with  which  acquisition  reform  should  be  undertaken.    I  am 
pleased  to  join  you  here  today  in  that  spirit. 

As  you  know,  a  major  provision  of  H.R.  1670  would  replace  the  current  "full 
and  open  competition"  standard  mandated  in  the  Competition  in  Contracting  Act  of 
1984  with  a  "maximum  practicable"  standard.    It  would  permit  contracting  officers  to 
indeptendendy  establish  the  competitive  range  for  each  procurement,  and  thus  limit 
certain  businesses  from  consideration  for  government  contracts. 


38 


This  is  a  fundamental  departure  from  long-standing  Federal  procurement 
philosophy  as  well  as  the  basic  principles  of  free  enterprise.    I  question  whether  it  will 
accomplish  the  cost-saving  goals  sought  by  the  the  authors  of  the  measure.    Even 
more  importantly,  I  question  whether  those  goals  should  supersede  the  rights  of  the 
private  sector,  and  in  particular,  new  and  small  businesses,  to  compete  for  Federal 
contracts. 

It  is  true  that  many  government  contractors  are  spending  large  sums  of  money 
bidding  on  government  contracts  for  which  they  have  no  chance  to  win,  and  that 
contracting  officers  are  overburdened  evaluating  bids  that  are  essentially  non- 
competitive.  H.R.  1670  attempts  to  solve  these  problems  by  detouring  from  the  road 
of  full  and  open  competition  and  into  the  uncharted  wilderness  of  something  called 
"maximum  practicable"  competition.    In  the  Government  Reform  and  Oversight 
Committee's  only  hearing  on  this  bill,  several  witnesses  expressed  strong  misgivings 
about  adopting  a  "maximum  practicable"  competition  standard,  a  term  which  defied  a 
common  interpretation.    Little  was  offered  by  way  of  a  specific  proposal  as  to  how  the 
objective  of  this  new  and  ambiguous  standard  might  be  attained,  namely,  facilitating 
the  process  for  the  contracting  officers  while  giving  offerors  enough  information  for 
their  own  assessment  of  chances  for  award. 

I  have  crafted  language  that  successfully  confronts  these  problems  but  preserves 
opportunities  for  small  businesses.    It  makes  government  procurement  practices  more 
like  the  private  sector,  where  buyers  and  sellers  talk  to  each  other.    It  increases  the 
dialogue  between  government  agencies  and  firms  bidding  on  government  contracts, 
and  gives  clear  authority  to  contracting  officers  to  exclude  businesses  which  have  no 
chance  of  winning  government  contracts. 

On  June  14,  in  floor  action  on  the  National  Defense  Authorization  Act,  the 
House  voted  to  adopt  my  amendment  to  the  previous  amendment  offered  by  Chairman 
Clinger,  National  Security  Chairman  Spence,  and  Budget  Chairman  Kasich  which, 
among  other  things,  would  have  replaced  the  Competition  in  Contracting  Act's 
(CICA)  full  and  open  competition  standard  with  a  new  maximum  practicable  standard. 
My  amendment  retained  the  full  and  open  competition  standard  which  has  been  the 
norm  since  CICA  was  enacted  in  1984. 

Additional  modifications  to  the  Clinger-Spence-Kasich  amendment  that  were 
suggested  by  me  and  by  the  ranking  Democratic  Member  of  the  Government  Reform 
and  Oversight  Subcommittee  on  Government  Management,  Information  and 
Technology  were  achieved  prior  to  floor  action.   In  general,  these  modifications 
allowed  for  the  increasing  decentralization  of  procurement  authority  and  elicited 
greater  cost-effectiveness  for  the  Federal  government  and  the  taxpayer.   The  House 
approved  the  modified  version  of  the  Clinger-Spence-Kasich  amendment,  as  amended 
by  my  ftill  and  open  competition  amendment,  by  a  vote  of  420-1. 
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Chairman  Clinger  is  to  be  commended  for  his  efforts  to  continue  the 
modernization  and  streamlining  of  Federal  acquisition  procedures.    I  am  particular 
appreciative  of  his  efforts  to  reach  a  consensus  with  Democratic  Members  of  the 
Government  Reform  and  Oversight  Committee  on  procurement  reform  legislation.    I 
expect  that  these  modifications  will  be  carried  forward  in  his  legislation  if  H.R.  1670 
is  marked  up  in  the  Committee  of  Government  Reform  and  Oversight. 

Chairwoman  Meyers,  I  thank  you  for  your  vision  and  advocacy  on  behalf  of 
small  business  as  we  address  these  complicated  and  difficult  issues.   I  look  forward  to 
working  closely  with  you  toward  fair  and  meaningful  acquisition  reform  that  preserves 
the  principles  of  free  enterprise  for  all  of  our  citizens. 
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Statement  of 
The  Honorable  John  J.  LaFalce 

Committee  on  Small  Business 

Hearing  on  the 

Federal  Acquisition  Reform  Act  of  1995 

June  29,  1995 


Thank  you.  Madam  Chair,  for  calling  this  hearing  to  assert  the  rights  and  hear  the 
concerns  of  the  small  business  community  with  regard  to  the  Federal  Acquisition  Reform  Act  of 
1995. 

This  legislation  has  several  provisions  that,  despite  its  sponsors'  assurances  to  the  contrary, 
will  more  than  likely  have  a  significant  negative  impact  on  small  business  owners'  opportunities 
in  and  access  to  the  federal  marketplace.  The  replacement  of  fiill  and  open  competition  with 
maximum  practicable  competition  and  the  authorization  of  simplified  acquisition  procedures  for 
commercial  items  of  any  dollar  value  are  probably  the  two  most  egregious  provisions. 

I  must  also  express  today  my  dismay  with  the  fact  that,  in  addition  to  hurting  small 
businesses  substantively,  this  bill  has  bypassed  the  small  business  community  procedurally.  It 
was  not  referred  to  this  committee  although  it  affects  parts  of  the  Small  Business  Act;  the  one 
hearing  that  was  held  by  other  committees  was  held  so  quickly  after  the  bill's  introduction  that 
small  business  advocates  had  insufficient  time  to  prepare  testimony;  and  then,  without  further 
committee  action,  the  bill  was  adopted  earlier  this  month,  in  amended  form,  as  part  of  the 
Department  of  Defense  authorization  bill.  The  rush  to  pass  this  bill  is,  in  my  view,  ill- 
considered.  Last  year's  Federal  Acquisition  Streamlining  Act  has  not  even  been  implemented, 
much  less  assessed  for  whether  additional  changes  in  the  procurement  system  are  needed. 

Madam  Chair,  I  applaud  your  leadership  on  this  issue.   Your  support  helped  restore  the 
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fill!  and  open  competition  standard  to  the  version  of  this  bill  which  is  now  part  of  the  DOD 
authorization  bill.  Your  leadership  will  certainly  be  needed  again  if  this  bill  —  with  the  maximum 
practicable  competition  standard  ~  does  proceed  to  mark-up  elsewhere.  I  will  be  happy  to  work 
with  you  and  other  members  of  this  committee  to  ensure  that  small  business  owners  have  a  say 
on  this  very  important  issue. 

All  of  today's  witnesses  have  a  great  deal  of  experience  and  expertise  in  government 
contracting  and  I  look  forward  to  hearing  their  comments  on  the  provisions  of  H.R.  1670  and  its 
impact  on  small  businesses  if  passed. 

Thank  you. 
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OPENING  STATEMENT 

Rep.  Jan  Meyers 
Chair 


Today,  the  Committee  on  Small  Business  meets  to  receive  testimony 
assessing  the  provisions  of  the  proposed  "Federal  Acquisition  Reform  Act 
of  1 995",  H.R.  1 670,  and  the  effect  they  would  have  on  the  ability  of  small 
firms  to  compete  for  Federal  contracting  opportunities.  Although  this  bill 
was  the  subject  of  a  May  25th  hearing,  jointly  conducted  by  the 
Committees  on  Government  Reform  and  Oversight  and  National  Security, 
representatives  of  the  small  business  community  were  unable  to  testify 
due  to  inadequate  time  to  analyze  this  85-page  bill.  Today,  this 
Committee  will  afford  representatives  of  various  segments  of  the  small 
business  community,  and  others,  another  opportunity. 

if  enacted  in  its  present  form,  H.R.  1670  would  fundamentally  alter 
the  Federal  procurement  process,  but  not  in  way  intended  by  its  sponsors. 
Rather,  analyses  suggest  that  the  resulting  Federal  procurement  system 
would  likely  be  substantially  less  open  and  fair,  would  invite  more  non- 
competitive contracting,  and  cause  small  firms  to  have  to  confront 
additional  obstacles  to  their  participation.  In  short,  a  procurement 
process  that  diminishes  the  ability  of  small  firms  to  sell  to  their  own 
Government. 
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H.R.  1670  proposes  that  we  abandon  the  standard  of  "full  and  open 
competition",  established  by  the  landmark  "Competition  in  Contracting 
Act  of  1984"  (OCA),  and  return  to  the  pre-CICA  standard  of  "maximum 
practicable  competition".  Further,  as  drafted,  the  bill  would  leave  to  the 
career  regulation  writers  the  definition  of  "maximum  practicable 
competition".  The  bill  would  also  eliminate  the  system  of  "justifications 
and  approvals"  that  have  worked  for  a  decade  as  an  effective  restraint  on 
unjustifiable  sole-source  contracts. 

H.R.  1670  would  permit  the  use  of  "simplified  procedures"  for 
purchasing  "commercial  products",  without  any  dollar  limitation.  Today, 
these  simplified  procedures,  which  are  specified  only  in  regulations,  can 
be  used  for  "small  purchases",  contracts  of  $25,000  or  less.   Under  last 
year's  sweeping  "Federal  Acquisition  Streamlining  Act"  (FASA), 
simplified  procedures  will  be  available  for  purchases  of  up  to  $100,000. 
These  procedures  encourage  contracting  officer  to  solicit  offers 
telephonically  and  allow  three  calls  to  constitute  "competition". 
Some  of  today's  witnesses  have  testified  before  this  Committee  and  other 
committees  of  the  House  and  Senate  that  such  regulatory  authority  for 
"three  telephone  call  competitions"  violates  the  Small  Business  Act. 

In  fact,  H.R.  1670  would  repeal,  as  duplicative,  the  very  provisions 
of  the  Small  Business  Act  that  ensure  adequate  notice  of  contracting 
opportunities  and  adequate  time  for  small  firms  to  fashion  an  offer. 
These  statutory  protections  for  small  firms  have  been  part  of  the  Small 
Business  Act  since  1983.  They  have  been  retained  through  every  round  of 
procurement  legislation,  from  CICA  in  1984,  to  FASA,  a  decade  later. 

H.R.I  670  would  also  repeal  statutory  provisions  that  assure  an  open 
and  fair  process  for  the  prequalification  of  contractors.  Adopted  in  the 
mid-1  980s  during  the  DOD  spare  parts  "horror  stories",  they  protect 
small  firms  from  arbitrary  exclusion  from  competitions.   H.R.  1670  would 
substitute  a  new  contractor  "verification"  system.  Again,  the  processes, 
and  any  protections,  are  left  to  the  regulation  writers.   Essentially,  a 
return  to  the  practices  that  gave  rise  to  the  abuses. 
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These  are  some  of  the  concerns  that  will  be  raised  by  today's 
witnesses.   We  wi  1 1  also  hear  about  the  good  provisions  of  H.R.I  670, 
which  rightfully  should  be  acknowledged. 

The  sponsor  of  the  legislation,  my  good  friend  from  Pennsylvania 
(Mr.  dinger),  the  Chairman  of  Committee  on  Government  Reform  and 
Oversight,  wants  to  understand  the  concerns  of  the  small  business 
community.   I  intend  to  make  available  to  him  the  record  of  this  hearing 
and  subsequent  hearings  on  the  implementation  of  FASA.   I  intend  to 
continue  to  work  with  him  to  modify  his  bill  as  he  moves  to  mark-up  in 
his  Committee,  so  that  the  reported  bill  reflects  needed  changes.  If  need 
be,  I  will  subsequently  pursue  additional  changes  on  your  behalf. 

A  modified  version  of  H.R.  1670  was  attached  to  the  House-passed 
version  of  H.R.  1  530,  the  "National  Defense  Authorization  Act  for  Fiscal 
Year  1  996".  According  to  its  sponsors,  its  purpose  was  to  force  action  by 
the  Senate.  It  has  been  described  by  its  sponsors  as  a  "placeholder", 
subject  to  further  modification  as  H.R.  1670  moves  through  consideration 
by  various  committees.  The  amendment  already  reflects  important 
modifications  to  address  key  concerns  of  the  small  business  community. 
These  modifications,  which  upheld  the  "full  and  open  competition" 
standard,  were  sponsored  by  Rep.  Cardiss  Collins,  the  Ranking  Democrat  on 
the  Committee  on  Government  Reform  and  Oversight.  They  enjoyed 
bipartisan  support,  including  my  vigorous  support.  A  key  concern  that  I 
had  was  that  the  views  of  the  small  business  community  were  yet  to  be 
heard. 

I  look  forward  to  the  additional  information  that  will  be  provided  by 
today's  testimony.   If  the  interests  of  small  business  government 
contractors  are  to  be  preserved,  it  is  essential  that  your  concerns  be 
thoughtfully  expressed,  and  then  needed  changes  vigorously  pursued.  As 
your  advocates  in  the  House,  the  Committee  on  Small  Business  will  try  to 
do  our  part. 
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Congress!  of  ttje  ©nitelJ  States; 

afflasfjington,  BC  20515 


Committee  on  Small  Business 
The  House  of  Representatives 

Opening  Remarks 

of 

The  Honorable  Glenn  Poshard 

June  29,  1995 

Thank  you  Chairwoman  Meyers  for  holding  today's  hearing  assessing  the  small 
business  community's  participation  in  federal  government  contracting.   I  think  it  is 
vital  this  Committee  look  closely  at  the  role  the  Federal  Acquisition  Reform  Act  of 
1995  can  play  in  bringing  new  contracting  opportunities  to  small  businesses  and 
manufacturers. 

I  was  pleased  that  earlier  this  month  the  bill  was  adopted  in  amendment  form  to 
the  Department  of  Defense  authorization  bill.   I  was  equally  grateful  that  with  the 
support  of  this  Committee's  Chairwoman  and  its  members.  Representative  Collins  of 
Illinois  added  an  amendment  to  restore  the  full  and  open  competition  standard  and  to 
encouraged  dialogue  between  agencies  and  business  by  providing  for  conferences  to 
bids  and  proposals.   I  believe  Representative  Collins'  amendment  was  critical  to 
maintaining  the  participation  of  small  business  in  the  contracting  process. 

Thank  you  to  those  appearing  before  the  Committee  today,  and  please  know  I 
look  forward  to  hearing  from  each  of  you.   I  hope  that  through  our  dialogue  today  we 
can  work  toward  expanding  the  small  business  community's  role  in  government 
contracting. 


PfiWTtD  ON  RECVClfD  PAPtB 
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TESTIMONY  BY  WILLIAM  F.  BLOCHER,  JR. 

BEFORE  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  SMALL  BUSINESS 

JUNE  29,  1995 

MADAM  CHAIRMAN  and  distinguished  members  of  the  committee,  thank  you  for  the 
opportunity  of  testifying  on  H.  R.  1670,  Federal  Acquisition  Reform  Act  of  1995.  Today, 
I  am  addressing  you  as  an  individual  and  a  smaU  businessman  and  not  as  a  representative 
of  any  of  corporation,  industry  association  or  community  organization  which  I  now  serve 
or  have  served  in  the  past.  My  earUer  business  background  involves  fifteen  years  of 
experience  in  building  a  small  family  printing  and  micrographics  company  doing  business 
in  the  commercial  and  government  markets.  For  the  last  fourteen  years  I  have  been  in  the 
information  technology  industry  serving  seven  years  with  a  large  government  contractor; 
and  the  last  seven  years  helping  to  build  three  different  small  businesses  into  multi-million 
dollar  government  services  contractors.  Since  1984,  my  primary  information  technology 
management  fianction  was  and  continues  to  be  strategic  business  development  in  the  federal 
government  market. 

From  a  personal  point  of  view  there  are  many  laudable  recommendations  in  the  Bill.  The 
most  important  one  is  the  clear,  strong  statement  supporting  the  position  that  the 
government  should  rely  on  the  private  sector  for  needed  goods  and  services.  Other  good 
features  include  the  estabhshment  of  a  consolidated  United  States  Board  of  Contract 
Appeals;  moving  the  protest  forum  out  of  GAO  into  the  executive  branch;  repeaUng  some 
of  the  onerous  Procurement  Integrity  statutes  and  their  replacement  with  broad  protections 
of  source  selection  and  proprietary  information  to  permit  open  communications  between  the 
government  buyer  and  industry  seUer;  changes  to  commercial  item  cost  and  pricing  data, 
post-award  audits,  and  cost  accounting  standards;  and,  the  use  of  Alternative  Dispute 
Resolution  to  settle  differences  faster  and  cheaper. 

The  potential  of  the  changes  noted  above,  plus  the  remarkable  and  thoughtful  changes  made 
by  the  Federal  Acquisition  Streamlining  Act  of  1994,  have  significanUy  improved  the 
climate  of  doing  business  with  the  federal  government.  I  would  particularly  like  to  single 
out  the  actions  of  Joe  Thompson,  Commissioner  of  GSA's  Information  Technology 
Services  for  his  foresight  in  challenging  the  business  community  to  work  with  his  agency 
m  improving  communications  between  government  and  industry.  This  effort  led  directly  to 
the  improvement  in  debriefings  as  well  as  opening  up  the  flow  of  critical  information 
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between  buyer  and  seller,  and  has  reduced  and  will  continue  to  reduce  the  number  of 
procurement  protests  in  the  future.  Additionally,  I  would  like  to  go  on  the  record  in 
support  of  retaining  the  Brooks  Act  and  the  Competition  in  Contracting  Act  (CICA). 
Without  these  two  critical  pieces  of  legislation,  the  dynamic  information  technology 
industry  that  serves  the  federal  government  today  would  not  exist.  Instead,  you  would 
have  a  semi-closed  circle  of  contractors  and  vendors  with  the  market  strength  to  restrain 
new  entries,  especially  small  businesses. 

MAXIMUM  PRACTICABLE  VERSUS  FULL  AND  OPEN 

What  troubles  me  about  the  Bill  is  contained  in  TITLE  I  -  COMPETITION  under  Section 
101  where  the  "full  and  open  competition"  provisions  of  the  Competition  In  Contracting 
Act  (CICA)  are  changed  to  a  "maximum  practicable  competition"  standard  or  objective. 
This  change  gives  the  government  bureaucracy  too  much  power  in  restricting  competition 
in  one  of  our  nations  most  competitive  markets  —  providing  over  $200  billion  worth  of 
goods  and  services  to  the  federal  government.  As  this  impUcations  of  this  provision 
become  known  a  chill  will  settle  over  all  but  the  largest  industrial  members  of  the 
government  contracting  community.  This  modification,  if  enacted,  cannot  help,  but 
inevitably  hurt,  small  and  medium-sized  businesses.  In  all  likelihood,  its  intended  effect  of 
eliminating  competition  will  impact  the  smaller,  newer  small  business  attempting  to  break 
into  a  market  already  dominated  by  an  preponderance  of  large  corporations. 

I  am  wary  of  proposals  to  remove  regulatory  burdens  that  are  promulgated  or  supported  by 
government  regulators  and  government  procurement  officials  together  with  large 
corporations.  When  I  run  into  this  type  of  proposal  I  ask  myself.  Why?  We  have  been 
told  in  other  testimony  that  the  cost  of  procurement  administration  may  outweigh  the 
benefits  of  full  and  open  competition.  We  have  been  told  that  the  complexity,  and  high 
transaction  (buyer)  costs,  and  user  (government  employee)  dissatisfaction  require  that  we 
reduce  the  number  of  potential  bidders.  I  am  disturbed  when  this  rhetoric  is  coupled  with 
statements  of  a  desire  for  a  federal  government  that  costs  less  and  is  efficient,  flexible  and 
responsive.  Democracy  is  inherently  not  efficient.  The  "maximimi  practicable  competition" 
clause  gives  government  officials  too  much  power  over  business  decisions.  Full  and  open 
competition  is  efficient  and  only  hurts  those  who  are  truly  not  competitive.  Anything  less 
than  fuU  and  open  competition,  artificially  restrains  trade  and  hurts  the  smaller  companies 
disproportionately . 
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I  reviewed  the  comments  of  the  Acquisition  Reform  Working  Group  (AWRG)  presented 
on  May  25th  to  the  Committee  on  Government  Reform  and  Oversight.  Knowing  their 
members  and  the  overwhelming  makeup  of  the  member  associations  which  are 
disproportionally  financed  and  controlled  by  the  larger  corporations,  I  respectfully  question 
whether  they  are  really  interested  in  preserving  compedtion  or  are  they  merely  exercising 
their  rights  to  support  what  is  clearly  in  their  best  interests...limited  competition.  I  ask  you 
whom  will  benefit,  if  we  go  back  to  the  days  of  sole  source  contracts  and  a  closed  circle  of 
buyers?    Not  the  Uttle  businesses,  not  the  start-up  corporations! 

One  of  the  most  important  goals  that  the  104th  Congress  has  favored  is  to  obtain  maximum 
value  for  the  taxpayer  for  the  services  of  government.  This  philosophy  encourages 
concepts  leading  to  minimum  transaction  costs  for  purchasing,  calls  for  streamlined,  value- 
oriented  competition,  and  concerns  over  the  cost  of  conducting  unlimited  competition. 
However,  we  must  be  willing  to  recognize  the  trade-offs  involved.  Do  we  really  want  to 
reduce  compeudon  for  the  government's  purchases?  I  think  not!  There  are  other  pubhc 
pohcies  which  must  be  placed  on  the  scales;  those  that  should  call  for  fairness  in  allowing 
all  companies  to  compete  for  public  contracts  that  use  pubhc  tax  moneys;  and  those  that 
encourage  new  companies  to  enter  die  marketplace  to  ensure  innovation  and  sharpen  the 
competitive  edge  of  the  existing  suppliers. 

Industry  and  Government  data  already  indicates  diat  the  government  awards  many  large 
Defense  conti-acts  as  sole-source.  This  money  is  public  money.  The  Government  while 
benefiting  from  adopting  some  commercial  practices  that  promote  efficiency,  is  deahng 
wiUi  pubhc  money  and  pubhc  trust.  There  is  still  a  requirement  for  public  accountability 
for  use  of  public  funds.  Maximum  practicable  competition  is  potentially  a  return  to  die  old 
pre-CICA  process  of  awarding  to  companies  that  the  government  agency  staff  knows;  and 
not  necessarily  to  the  most  innovative,  or  to  the  best  value,  and/or  to  the  lowest  priced 
offeror.  We  have  also  had  suggestions  that  appropriate  protections  be  provided  for 
excluded  companies  tiiat  the  agency  did  not  permit  to  compete.  Tliat  suggestion  would  be 
another  legislative,  regulatory  Band-Aid  apphed  as  die  direct  result  of  not  permitting  full 
and  open,  free  enterprise  competition  in  the  market  for  providing  government  services. 
Why  are  we  creating  a  problem  by  kilhng  the  competitive  process?  Let  die  free  enterprise 
market  process  work!  We  don't  have  too  much  competition.  Don't  fence  me  out  with 
exclusionary  regulations! 
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FACNET  AS  A  SIDE  ISSUE 

In  discussions  with  other  government  procurement  officials,  I  have  heard  voiced  a  number 
of  concerns  regarding  FACNET:  Will  it  transform  the  current  cumbersome  paperwork 
process?  Will  it  reduce  staff  time  for  all  parties?  Will  it  substantially  reduce  transaction 
costs?  Or  will  it  inundate  the  government  with  hundreds  of  bids  under  the  $100,000 
purchase  threshold  that  statistically  make  up  80%  of  government  purchases?  The 
procurement  officials  are  rightfully  concerned,  and  funding,  as  well  as  new  policies, 
processes  and  procedures  will  need  to  be  developed  if  the  new  automated  procurement 
approach  is  to  be  successful.  Is  this  potential  concern  one  of  the  drivers  to  reduce 
competition  fi:om  full  and  open  to  maximum  practical  competition? 

FAC>JET  is  a  good  idea  that  will  bring  with  it  new  problems.  They  can  be  solved  along 
with  the  related  issues  of  not  allowing  protests  below  $100,000.  But,  there  still  needs  to 
be  some  oversight!  What  protections  are  there  to  fraud  and  abuse  within  the  government? 
How  do  you  handle  debriefings  for  an  electronic  procurement?  How  will  you  provide  for 
accurate,  timely,  contractor  verification  of  performance?  The  abiUty  to  qualify  bidders  is 
conversely  the  ability  to  disqualify  bidders.  How  will  FACNET  handle  this  problem? 
Many  questions  remain  to  be  resolved. 

THE  PROTEST  PROCESS 

Some  still  feel  we  need  to  further  simphfy  and  to  resolve  disputes  and  protests  in  the 
selection  process  with  increased  flexibility.  As  a  small  businessman,  I  encourage  you  to 
take  a  carefiil  look  at  the  many  proposals  which  would  weaken  the  oversight  function 
underlying  the  procurement  protest  process.  In  my  opinion,  a  strong  bid  protest  forum  is 
essential  for  oversight  where  the  expenditure  of  public  funds  is  involved.  While  there  need 
to  be  some  improvements,  in  this  time  of  great  changes  at  the  federal  level  of  government, 
we  need  to  go  slowly  especially  when  we  are  removing  oversight  protections  against  fraud 
and  abuse  of  authority.  The  Government  needs  to  understand  that  industry  does  not 
automatically  presume  agency  correctness;  especially,  with  the  overwhelming  evidence  of 
misconduct  and  mistakes  uncovered  during  GSBCA  protest  actions  over  the  past  years. 
Too  much  is  at  stake  in  the  procurement  process  to  allow  our  industry  to  make  that  kind  of 
assumption. 

In  my  mind,  it  does  not  make  sense  to  require  deference  to  an  agency  decision  and  to 
permit  the  agency  to  continue  with  the  awarded,  protested  contract,  as  some  have  proposed; 
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especially  in  the  face  of  evidence  that  demonstrates  that  the  decision  might  have  been 
unlawful  or  unreasonable.  If  obeying  statutes,  rules,  and  regulations  stifles  some  kinds  of 
decision  making  and  causes  risk-adverse  behavior,  that  is  an  acceptable  cost  of  doing 
business  for  the  government  and  a  wise  expenditure  of  taxpayer  dollars. 

Any  changes  proposed  in  the  statutes,  rules,  and  regulations  should  improve  the  protest 
process  while  retaining  the  industry's  confidence  in  government's  integrity  and  fairness  to 
all  parties.  The  acquisition  process  and  its  management,  not  the  protest  process,  lead  to 
less  creative  solicitations,  less  leading  edge  technology,  and  less  than  optimum  results. 

The  evaluation  of  multiple,  voluminous  proposals,  for  complex  and  not  fully  understood 
technology  and  services,  cannot  be  made  simple  or  error  free.  In  most  Government 
acquisitions,  evaluators  have  had  Uttle  prior  experience  in  participating  in  a  major  evaluation 
effort.  Errors  that  can  lead  to  the  selection  of  an  offeror  other  than  the  one  that  would 
provide  the  "best  value"  to  the  Government  can  be  expected  and  do  occur. 

Unless  the  Government  can  substantially  reform  the  acquisition  process  so  industry  has 
some  assurance  that  significant  errors  will  not  occur,  industry  needs  some  mechanism  like 
the  protest  process  for  recourse  in  order  to  justify  the  risk  inherent  in  the  great  expenditure 
of  resources  in  the  development  of  proposals. 

Prior  studies  of  GAO  and  GSBCA  decisions  have  shown  that  the  courts,  the  GSBCA,  and 
the  GAO  do  not  disturb  agency  procurement  decisions  and  uphold  over  90  percent  of  the 
awards  when  applicable  statutes  and  regulations  provide  agency  discretion  in  making  a 
procurement  decision.  Neither  the  GSBCA  nor  the  GAO  forum  substitutes  its  independent 
judgment  for  the  authorized  judgments  of  the  agency.  In  fact,  the  courts,  the  GSBCA,  and 
even  the  GAO  only  review  an  action  when  a  violation  of  statute,  regulation,  or  other 
mandatory  requirement  is  alleged  and/or  found. 

The  yardstick  by  which  agency  actions  are  judged  is  the  evaluation  criteria  defined  by  the 
agency  in  the  RFP.  Furthermore,  on  matters  committed  to  agency  discretion,  the  GSBCA 
requires  the  protester  to  show  that  the  agency's  decision  lacked  a  reasonable  basis  and  will 
uphold  the  agency  where  such  a  reasonable  basis  does  exist. 

Further,  the  Government  does  not  take  into  account  the  fact  that  the  oversight  process 
provided  by  the  protest  forums  provides  a  reasonable  and  equitable  basis  for  industry  to 
determine  if  the  Government  acted  with  integrity  and  fairness  in  the  procurement  process. 
A  review  of  GSBCA  decisions  over  the  last  8  years  shows  that  the  nature  of  the  protests 
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has  changed  as  Government  agencies  have  improved  their  procurement  processes, 
contracts,  and  have  developed  a  better  understanding  of  how  Government  agencies  are 
required  to  evaluate  proposals — especially  in  "best  value"  procurements. 

The  protest  process,  especially  as  implemented  at  the  GSBCA  with  the  full  development  of 
the  record  concerning  the  evaluation  process,  has  resulted  in  measurable  improvement  in 
the  Government's  compliance  with  the  FAR.  Also,  increasingly  open  communications 
before,  during,  and  after  the  procurement,  especially  with  better  debriefing  procedures 
enacted  by  FASA,  gives  credence  to  the  potential  reduction  of  litigation  and  protests  that  is 
already  apparent  based  on  quantifiable  data  from  GSA  procurement  reports. 

OTHER  CONCERNS 

Congress  should  carefully  review  any  "simplified  procedures"  suggested  by  this  Bill.  The 
FASA  provided  a  reasonable  approach  with  certain  dollar  ceilings.  Let  us  work  within 
these  guidelines  and  not  take  the  ceilings  off,  and  not  take  the  "adequate  notice"  provisions 
out  of  the  regulations.  Commercial  buyers  have  the  authority  to  make  these  types  of 
commitments,  but  they  are  accountable  to  their  owners  and  to  the  sources  of  the  capital 
funds  that  they  spend.  The  new  contractor  "verification"  system  also  concerns  me  in  that 
without  significant  protections  written  into  the  law  this  kind  of  system  could  lead  to 
exclusionary  practices.  Industry  needs  time  to  assess  the  impact  of  FASA's  past 
performance  initiative  before  jumping  into  an  even  more  restrictive  approach  of  qualifying 
bidders. 

In  closing,  I  would  particularly  like  to  thank  the  Chairman  and  the  Committee  for  taking  the 
time  to  address  the  matters  proposed  in  H.R.  1670,  particularly  as  they  relate  to  and  impact 
small  businesses.  I  know  that  you  understand  the  critical  economic  importance  of  the  small 
business  to  America's  economy.  Please  keep  the  "full  and  open"  provisions  of  CICA  aUve 
and  well !    Thank  you,  for  taking  the  time  to  listen  to  my  point  of  view. 

William  F.  Blocher,  Jr. 
11191  Longwood  Grove  Drive 
Reston,VA  22094 
(703)  709-0354 
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Thank  you.  Madam  Chainnan  and  distinguished  members  for  scheduhng  a  hearing  on  this 
topic  of  great  importance  to  many  small  manu&cturers. 

My  name  is  Matt  Forelli  and  I  am  President  of  Precision  Gear  Inc.,  in  Corona,  New  York 
(Queens).  For  58  years  we  have  manufactured  the  flight  safety  critical  high  precision  gearing 
purchased  by  the  Department  of  Defense  for  its  weapons  systems  such  as  the  sample  you  see 
before  you.    Our  gearing  products  are  integral  parts  of  the  air  frames  and  drive  systems  as 
well  as  the  engines  that  power  them,  including  the  Apache  helicopter,  the  Abrams  tank,  the 
Blackhawk,  the  CH-53E,  and  the  F-404,  T-700,  T-64,  T-55  and  T-53  engines.  Precision  Gear 
Inc.  employs  100  people  in  the  New  York  metropoUtan  area.  Due  to  the  downturn  in  the 
defense  market  we  recently  laid  off  22  highly  skilled  workers  and  closed  a  plant  in  Mr. 
Flake's  district. 

The  last  time  I  had  the  opportimity  to  come  to  Washington  to  address  the  issue  of 
competition,  it  was  before  the  OEM-weighted  Technical  Data  Advisory  Committee  chaired  by 
Eleanor  Spector,  Director  of  Procurement  for  DoD.  Despite  the  imbalance  of  the  group  (very 
few  small  business  representatives)  the  chairman  made  die  comment  that  it  seemed  to  her  that 
"less  data  means  less  competition." 

1  am  here  today  as  a  representative  of  the  American  Gear  Manufacturers  Association,  the 
trade  association  representing  350  gear  companies.  Our  membership  is  95%  small  businesses, 
and  many  of  us  participate  in  the  break  out  program. 

Madam  Chainnan,  I  am  the  second  generation  to  own  my  company,  and  1  intend  to  pass  it  on 
to  my  son  and  my  grandchildren.  The  bill  under  consideration  today,  HR  1670,  could 
jeopardize  those  plans  and  the  future  of  the  employees  of  Precision  Gear. 

1  won't  attempt  to  address  every  item  of  HR  1670,  but  will  focus  primarily  on  the  importance 
of  free  and  open  competition. 

As  a  small  contractor,  I  have  been  watching  as  the  pendulum  has  swung  from  the  $500  toilet 
seat  to  full  and  open  competition  and  now  back  again.  The  spares  business  that  prime 
contractors  were  willing  to  overlook  during  the  defense  build  up  has  become  more  attractive 
to  them  under  current  market  conditions. 

I'd  like  to  put  the  value  of  competition  in  context:  if  you  were  to  take  an  average  passenger 
vehicle  and  rebuild   it  totally  using  replacement  parts,  it  would  cost  three  times  the  price  of 
the  original  car.  There  used  to  be  a  facetious  saying  in  the  aircraft  industry  that  if  the  buyer 
would  agree  to  purchase  all  the  necessary  spares  from  the  company,  they  would  throw  in  the 
airframe  for  free. 
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My  point  here  is  simple:  spare  parts  are  a  lucrative  business  if  you  can  control  the 
competition. 

Any  small  supplier  can  tell  you  that  the  move  to  restrict  competition  is  the  trend.   It  is  the 
hidden  agenda.  Signs  of  this  sgenda  are  evident  in  many  areas: 

One  is  the  move  to  restrict  access  to  technical  data,  supposedly  to  encourage 
developers  to  continue  to  work  with  the  government.  The  result  will  be  less  data  for  small 
businesses  to  use  to  manufacture  spare  parts  under  the  break  out  program.   Blueprints  now 
have  legends  and  "stripes"  which  have  only  begim  to  appear  reminding  the  supplier  that  the 
data  can  only  be  used  to  manufacture  for  the  prime  contractor. 

Bundling  of  contracts  is  another  way  to  minimize  competition,  supposedly  to  make  it 
easier  on  the  contracting  officers. 

A  third  symptom  is  the  trend  toward  imposing  unprecedented  testing  requirements  on 
suppliers  (supposedly  to  ensure  quality).  The  recently  rescinded  "test"  rule  at  the  Army 
Aviation  Command  in  St.  Louis  stated  that  even  if  a  company  had  previously  manufactured 
the  part  for  ATCOM,  it   must  be  subjected  to  testing  at  an  average  cost  of  $125,000  per  part, 
added  to  the  value  of  the  contract.  Which  companies.  Madam  Chairman,  do  you  think  were 
able  to  afford  that  test,  large  or  small? 

Maximum  practicable  competition  is  not  a  new  idea,  it  was  the  exact  language  prior  to  the 
Competition  in  Contracting  Act.  //  led  to  the  abuses  corrected  by  CICA  in  1984.  The 
difference  is  that  HR  1670  adds  defmition  such  as  maximum  practicable  competition 
"consistent  with  the  need"  and  "best  suited  under  the  circumstances."   These  defmitions  leave 
much  too  much  discretion  up  to  the  contracting  officer.  Another  grave  concern  is  Section  101 
(d),  which  allows  noncompetitive  procedures  to  be  used  for  purchasing  property  or  services 
when  the  use  of  competitive  procedures  is  not  "feasible  or  appropriate."   Currently, 
noncompetitive  procurements  may  be  made  only  when  there  is  only  one  source  for  the 
product  or  when  the  procurement  is  deemed  to  be  urgent.  This  change  would  give  too  much 
leeway  to  the  contracting  officer  to  find  competition  "unfeasible  or  inappropriate." 

Many  studies  have  documented  savings  through  competition.  Back  in  1993  we  did  our  own 
study  at  AGMA  to  establish  the  impact  of  competition  on  the  defense  budget.  We  contacted 
the  Army,  Air  Force,  Navy  and  Defense  Logistics  Agency,  requesting  their  records  on  dollars 
competed  and  percentage  of  buys  competed.  The  general  rule  of  thumb  is  that  savings 
resulting  from  competition  is  anywhere  between  25  and  200  percent  over  sole  sourcing.  One 
study  by  the  Air  Force  demonstrated  that  the  first  time  competition  is  introduced  in  a 
procurement,  savings  averages  25%;  the  second  time  it  jumps  to  28  to  30%.  By  applying  a 
conservative  savings  estimate  (25%)  to  the  dollars  competed  by  the  different  buying 
commands  we  calculated  that  DoD  alone  saved  close  to  S20  bilUon  through  competitive 
processes  in  one  year.  Realistically,  the  number  is  probably  much  higher. 
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This  is  probably  an  appropriate  time  to  refresh  oar  collective  memories  about  why  free 
and  open  competition  replaced  maximum  practicable  competition  in  the  first  place. 

The  following  examples  come  firom  fonner  competition  personnel  at  Kelly  Air  Force  Base.  In 
one  example,  two  independent  contractors  (small  companies)  were  providing  a  flame  holder 
for  the  F-lOO  engine  to  the  Air  Force  for  about  $5,000,  depending  on  the  size  of  the  buy. 
When  the  Air  Force  restricted  the  purchase  to  the  prime  contractor  they  began  paying  $15,000 
to  $16,000  per  flame  holder.  As  an  addendum,  one  of  the  two  smedl  companies  is  now  out  of 
business. 

Before  1985,  sources  other  than  the  OEMs  did  not  have  a  fair  opportunity  to  compete.  For 
years  Kelly  bought  thousands  of  parts  called  a  "divergent  nozzle  segment"  for  the   F-lOO 
engine  at  a  unit  price  of  over  $2,400.  When  competition  was  introduced  the  price  dropped  to 
$1,234.  Even  the  prime  contractor's  bid,  although  not  low,  dropped  $1,000  per  unit 

And  yet,  proponents  of  this  legislation  talk  about  savings  through  bureaucratic  streamlining, 
and  neglect  to  consider  the  impact  of  the  very  competition  they  are  seeking  to  restrict.    They 
are  looking  at  the  short  term  savings  generated  by  envisioned  cuts  in  administration. 
However,  when  the  smoke  clears  the  savings  will  pale  in  comparison  to  the  overcharges  the 
taxpayer  will  be  paying  ad  infinitum  for  spare  parts  —  through  the  life  of  the  weapons 
systems.    And   lives  of  weapon  systems  seem  to  be  getting  longer  and  longer  these  days. 

To  substitute  a  maximimi  practicable  competition  standard  for  free  and  open  competition  and 
permit  noncompetitive  procurements  at  the  contracting  officer's  discretion  is  to  ignore  the 
primary  achievements  of  CICA:  opening  the  taxpayer-derived  market  to  small  businesses  and 
reducing  the  cost  for  that  same  taxpayer. 

In  theory,  the  concept  of  maximum  practicable  competition  should  work.  Reality,  however,  is 
another  thing.  Under  current  practice,  companies  such  as  ours  qualify  to  make  a  part  through 
the  Source  Approval  Request  (SAR)  process.  Through  this  process  we  prove  to  the  purchasing 
agency  that  we  have  previously  made  the  part  or  a  justifiably  similar  part.  The  SAR  process 
is  open  to  everyone;  it  screens  out  the  unqualified  and  leaves  the  real  competition  to  the  few 
qualified  bidders. 

Again,  the  risk  in  maximum  practicable  competition  is  that  it  leaves  too  much  discretion  to 
the  contracting  officer.  Put  yourself  in  his  shoes  -  he's  got  a  desk  full  of  paper  he  needs  to 
move.  Given  the  leeway,  he  or  she  will  take  the  shortest,  easiest  route  to  getting  the  job  done: 
call  his  regular  contacts,  often  the  established  OEMs  (large  companies).  That's  just  human 
nature,  and  to  assume  otherwise  is  naive.  It  is  difficult  to  imagine  the  small  companies,  and 
the  newcomers  to  the  market  winning  in  that  scenario,  even  when  they  are  well  qualified. 
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The  concept  of  creating  a  class  of  verified  contractors  is  troubling  to  us  for  the  following 
reasons: 

It  is  unclear  to  us  how  this  is  different  from  current  practice  of  having  lists  of 
qualified  producers  under  the  SAR  process;  if  the  intention  is  to  eliminate  qualified 
bidders  lists,  we  are  strongly  against  it. 

•  A  system  created  to  repetitively  utilize  the  same  companies  for  products  would  by  its 
very  nature  be  biased  against  new  entries  and  would  not  yield  efifective-or  fair- 
competition. 

•  HR  1670  requires  the  head  of  an  executive  agency  to  use  competitive  procedures  to 
verify  contractors  as  eligible  for  contracts.  It  is  very  important  that  the  prime 
contractors  not  be  the  verifiers. 

•  Under  the  Certificate  of  Competency  program  contained  in  the  Small  Business  Act 
SBA  makes  the  fmal  determination  of  small  businesses'  capabilities  to  perform.  We 
believe  strongly  that  the  responsibility  should  continue  to  be  the  jurisdiction  of  the 
SBA. 

Another  popular  rationale  for  this  legislation  is  that  the  Federal  government  needs  to  buy  like 
a  commercial  entity.  We  heard  that  over  and  over  again  during  the  FASA  debate  last  year. 
I'm  here  today  to  send  a  message  back  to  the  sponsors:  Federal  procurement  as  it  relates  to 
the  critical  aircraft  spares  industry  of  which  we  are  apart  is  not  a  "commercial-type"  process 
because  //  is  a  purchase  made  with  taxpayer  dollars.  Dollars  paid  by  my  employees  - 
working  on  machinery  hour  after  hour,  day  after  day,  year  after  year.  Why  don't  they  have  a 
shot  at  the  business  generated  through  their  tax  dollars  -  because  the  government  wants  to 
operate  more  like  a  profit-making  corporation?   Maybe  the  sponsors  of  diis  bill  would  like  to 
come  up  to  Queens  to  hand  out  the  pink  slips  when  we  have  to  lay  people  off  because  free 
and  open  competition  is  restricted. 

In  closing,  I  would  like  to  remind  the  committee  that  the  Competition  in  Contracting  Act 
accomplished  three  ftmdamental  principles  of  DoD  procurement: 

•  It  saved  DoD  money; 

•  It  maintained  quality;  and 

It  proved  to  the  American  public  that  DoD  could  provide  responsi^«le  stewardship  of 
the  taxpayers  money. 

HR  1 670  would  undermine  much  that  was  accomplished  by  CIC A,  so  my  message  to  you 
today  is:    please  think  carefully  before  you  dismantle  those  accomplishments. 
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Again,  I  congratulate  the  committee  for  stepping  into  this  process  and  ensuring  that  small 
businesses  get  a  fair  hearing  on  their  side  of  diese  issues.  I  would  be  happy  to  answer  any 
questions  any  of  you  may  have. 
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Madam  Chairman  Meyers,  Ranking  Minority  Member  La  Falce,  and  other  distinguished 
members  of  your  committee,  thank  you  for  the  opportunity  to  express  some  of  my  concerns  with 
H.R.  1670,  a  bill  that  could  fundamentally  alter  the  procurement  process. 

Let  me  first  take  a  moment  to  preface  these  remarks  with  a  brief  description  of  ViON,  so  you 
can  see  why  H.R.  1670,  the  implementation  of  FAS  A I  and  the  Senate  Information  Technology 
Management  Reform  Act  of  1995,  aU  concern  ViON  about  our  ongoing  viability  in  the  Federal 
marketplace. 

ViON  is  a  small  business  employing  31  individuals.  We  are  a  hardware  integrator  exclusively 
focusing  on  the  U.S.  Federal  Government  mainframe  marketplace.  ViON  was  formed  in  1980; 
and  over  the  last  15  years,  we  have  performed  successfully  on  major  contracts  with  Social 
Security  Administration,  Department  of  Justice,  Federal  Bureau  of  Investigation,  U.S.  Customs, 
Air  Force,  Army,  Navy,  US  Marine  Corps,  and  the  Internal  Revenue  Service  (IRS),  to  list  a  few. 
Our  most  recent  significant  win  was  the  IRS  Corporate  Systems  Modernization/Mirror  Image 
Acquisition  (CSM/MIA)  procurement  valued  at  just  under  $100  million  that  provided  the  latest 
generation  of  mainframes  and  associated  peripherals  to  the  IRS. 
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ViON,  as  a  small  business  vendor  to  the  Federal  Government,  has  long  supported  the  need  for 
sensible  procurement  procedures  and  reforms.  However,  for  the  reasons  outlined  below,  I  fear 
that  H.R.  1670,  if  passed  without  modification,  could  do  great  harm. 

Section  101  would  amend  existing  regulations  by  replacing  "full  and  open  competition"  with 
"maximum  practicable  competition."  Here  is  a  clear  attempt  to  unravel  the  tenets  of  the 
Competition  in  Contracting  Act  of  1984.  By  repealing  the  standard  of  "full  and  open 
competition,"  government  agencies  would  be  encouraged  to  exclude  those  companies  which 
have  not  already  demonstrated  their  abilities,  thereby  preventing  new  participants  from  entering 
the  market.  If  Government  receives  and  evaluates  too  many  bids  from  unqualified  vendors, 
thereby  wasting  money,  it  is  time  to  face  up  to  some  of  the  real  causes  of  that  problem: 
government  contracting  officers  are  not  clearly  enough  defining  their  needs  to  prospective 
vendors  and/or  they  are  allowing  less  than  fully  qualified  (i.e.,  fully  responsive  and  responsible) 
vendors  into  competitions  they  have  no  place  in,  thereby  wasting  both  vendor  and  government 
resources. 

By  rewriting  10  USC  2304  (c),  (d),  and  (e),  H.R.  1670  would  eliminate  the  statutory  standard  for 
other  than  competitive  procedures.  The  existing  statutory  criteria  for  non-competitive 
procedures  were  established  to  end  imjustifiable  sole-source  procurements.  Clear  statutory 
guidelines  provide  a  basis  for  rational  decisions  in  contrast  to  generalized  instruction  which  is 
particularly  subject  to  abuse.  Why  re-animate  the  sole-source  contracting  of  the  1970s,  which 
prompted  enactment  of  CICA  originally? 
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The  withdrawal  of  the  previously  committed  requirements  for  informing  small, 
small/disadvantaged  vendors  of  revenue  opportunities  in  the  Commerce  Business  Daily  (CBD) 
when  FACNET  is  not  available  has  not  been  helpful.  Now  I  fear  OFPP  will  launch  test 
programs  that  only  the  very  large  vendors  will  be  able  to  find  and  compete  for  the  business  that 
should  be  available  within  them.  The  notice  requirements  have  been,  and  continue  to  be,  a 
necessary  source  of  information  and  protection  for  the  small  business  community. 

Recently,  we  reviewed  200  government  online  bulletin  boards,  located  50  that  deal  with 
procurements  and  that  are  of  interest  to  ViON  in  our  market  segment  We  have  gone  through 
the  lengthy,  time  consuming  and  firustrating  process  of  contacting  the  bulletin  boards  and/or  in 
some  cases  the  individuals  responsible  for  the  bulletin  boards  to  gain  access.  (Some  bulletin 
boards  have  security  requirements.) 

No  two  bulletin  boards  are  the  same;  it  is  difficult  to  tell  what  information  has  been  updated  and 
during  8:00  a.m.  to  5:00  p.m.  time  frame,  it  is  difficult  to  gain  access  to  many  of  these  bulletin 
boards. 

We  now  find  agencies  augmenting  CBD  notices  with  referrals  to  Internet  One  agency  has  stated 
that  for  all  purchases  between  $100,000  and  $500,000  they  will  cease  to  publish  in  the  CBD  and 
will  be  done  by  using  Internet  only. 

Today,  we  have  to  track  CBD  notices,  multiple  bulletin  boards  of  different  formats,  and  now 
Internet 
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Companies,  especially  this  country's  smaller  companies,  need  to  know  easily  and  quickly  where 
business  is  in  order  to  fashion  responsive  and  responsible  offers.  This  is  a  "feet  on  the  street" 
issue-not  a  problem  for  companies  with  a  lot  of  salesmen  covering  all  possible  business  points, 
but  a  genuine  disadvantage  for  others.  The  public  policy  impacts  of  this  bill  should  neither  be 
allowed  to  fall  hardest  on  those  who  need  accurate,  timely  procurement  opportunity  information 
most,  nor  on  the  resource  rich  firms. 

Amending  the  OFPP  Act  to  define  a  new  standard  of  "maximum  practicable  competition"  would 
invite  protest  after  protest  to  define  what  the  new  standard  means  whereas  "full  and  open 
competition"  is  in  case  law  and  is  understood  by  bidders  and  agencies  alike.  The  United  States 
Board  of  Contract  Appeals  (USBC  A)  would  be  spending  most  of  its  time  interpreting  a  new 
standard,  and  not  preserving  competition  in  the  Federal  marketplace. 

The  much  expanded  pre-qualification  structure  for  Government  offerors  would  tend  to  create  a 
system  of  "verified"  contractors.  Pre-qualification  based  on  the  past  has  the  effect  of  denying 
small  business  offerors  the  right  to  a  subsequent  opportunity  to  participate.  Furthermore, 
whenever  you  make  an  arbitrary  "cut-off  list  without  a  re-review  for  responsibility  and 
responsiveness,  you  never  know  if  you  have  eliminated  the  potential  winner.  Congress 
established  the  Small  Business  Administration's  Certificate  of  Competency  (COC)  Program 
because  small  businesses  had  not  previously  been  given  adequate  opportunity  to  demonstrate 
their  ability  to  perform  contracts.  And  wherever  competition  is  increased,  cost  savings  increase 
also.  The  award  of  contracts  for  "commercial  items"  through  "simplified  procedures," 
regardless  of  doUar  amount,  when  "simplified  procedures"  means,  purely  and  simply,  telephone 
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solicitation  of  only  three  firms  of  the  contracting  officer's  choosing  may  be  "corapetiuve"  in 
some  simple  cases,  "scarcely  corapetiuve"  in  some,  and  all  the  way  out  to  "a  sole  source"  at  the 
limit.  Furthermore,  "commercial  items"  are  defined  to  allow  not  only  items  actually  sold  in  the 
marketplace,  but  even  un-built  items  that  are  "intended"  to  be  offered  in  the  futurc-a  procedure 
that  is  appropriate  in  some  cases,  but  not  in  others. 

It  is  good  to  have  the  Government's  reliance  on  the  private  sector  for  goods  and  services  in 
proposed  law!  It  is  equally  as  important  that  inherently  Governmental  functions  be  restricted  to 
Government  employees. 

The  elimination  of  the  specific  certification  requirements  referred  to,  and  the  removal  of  current 
regulatory  certifications,  unless  retention  is  supported  by  a  written  justification,  are  not  bad 
things;  nor  is  the  prohibition  against  including  new  certification  requirements  in  the  Federal 
Acquisition  Reform  (FAR)  unless  mandated  by  statute  or  justified  in  writing.  It  wUl  be 
refi"eshing  having  the  Government  working  to  keep  regulations  out  of  the  FAR! 

The  consolidation  of  duplicative  activities  and  a  clear  scope  given  to  a  single  protest  authority 
(modeled  on  the  Government  Services  Board  of  Contract  Appeals  [GSBCA])  is  laudable.  A 
single  protest  authority  is  healthy,  will  be  more  cost  effective  than  the  current  situation,  and  will 
provide  a  proper  forum  for  vendor  policing  of  an  open  market  where  full  and  open  competition 
is  the  rule.  It  eliminates  the  constitutional  problem  associated  with  the  GAO's  status  as  an  arm 
of  Congress  making  dispositive  remedies  in  executive  branch  protests  and  allows  the  GAO  to 
focus  upon  its  congressional  support  responsibilities.  We  would  suggest  that  the  discussion  over 
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how  the  single  (USBCA)  entity  deals  with  protests  versus  how  it  deals  with  contract 
adroinitration  issues  requires  further  attention,  but  the  matters  each  handles  argue  for  a  degree  of 
separation  between  them.  We  do  not  know  what  that  degree  is-only  that  it  makes  good  sense  to 
build  in  from  the  beginning. 

It  is  easier  to  be  critical  than  constructive.  We  have  critiqued  H.R.  1670,  but  it  was  our  attempt 
to  be  constructive,  so  we  actually  owe  its  framers  a  debt  of  gratitude  for  getting  the  process 
started.  And,  we  hope  that  by  standing  on  their  shoulders,  perhaps  all  of  us  can  see  a  little 
further  into  the  future.  Permit  us  to  observe  there  is  work  yet  to  be  done.  You  need  to 
complement  their  efforts  by  factoring  in  results  of  the  actual  day-to-day  regulatory  operation  of 
FASA 1,  and  that  will  require  patience,  time,  and  effort  Your  common  vision  is  on  target  with 
theirs:  with  constricted  budgets  and  limited  taxpayer  dollars,  it  is  crucial  that  the  Federal 
procurement  system  be  run  fairly,  efficiently,  and  most  important,  cost  effectively. 

Madam  Chairman  Meyers  and  Representative  La  Falce,  thank  you  for  the  opportunity  to  present 
our  views  today;  and,  please  remember  as  a  small  business  we  need  knowledge  of  procurements, 
the  ability  to  compete  with  the  behemoth's  of  the  market,  and  an  effective  form  of  redress  for 
incorrect  procurement  practices.  Thank  you. 
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Good  moxTiing,  Chairwoman  Meyers  and  members  of  tJie  commi'ttee.  I 
am  Jere  Glover,  the  Chief  Counsel  for  Advocacy  in  the  U.S.  Small 
Business  Administration. 

I  am  pleased  to  appear  before  the  Committee  on  Small  Business  and 
I  thank  you  for  the  opportunity  to  share  the  views  of  the  Office 
of  Advocacy'  regarding  provisions  of  H.R.  167  0,  the  Federal 
Acquisition  Management  Reform  Act  of  1995. 

Small  business  represents  a  critical  and  very  important  sector  of 
our  economy.   Small  firms  employ  almost  60  percent  of  the  work 
force,  contribute  54  percent  of  all  sales,  account  for  roughly  40 
percent  of  gross  domestic  product,  and  are  responsible  for  50 
percent  of  private  sector  output.   More  than  600,000  new  firms 
have  been  created  annually  over  the  past  decade,  and  over  much  of 
this  period,  small  firms  generated  most  of  the  Nation's  new  jobs. 
In  addition,  small  firms  produce  twice  as  many  significant 
innovations  per  employee  (55%  of  total)  as  their  larger 
counterparts . 

In  short,  much  of  our  nation's  economic  activity  and  growth  can 
be  traced  to  the  small  business  community.   However,  small,  small 
disadvantaged  and  women-owned  firms  receive  a  relatively  small 
piece  of  the  government  procurement  pie. 

In  fiscal  year  1994,  the  federal  government  spent  $196.4  billion 
for  the  acquisition  of  supplies  and  equipment,  construction 
services,  research  and  development  and  a  variety  of  other 
services.   Small  firms,  as  reported  by  the  Federal  Procurement 
Data  Center,  received  $39.7  billion  or  20%  of  all  government 
prime  contracts.   Of  this  amount,  $28.4  billion  were  in  contract 
actions  over  $25,000  and  $11.2  billion  were  in  contract  actions 
under  $25,000. 

In  contrast,  seven  large  prime  contractors,  McDonnell  Douglas, 
Lockheed,  Martin  Marietta,  Northrop  Grumman,  Westinghouse, 
General  Motors,  and  Raytheon  together  received  S39.9  billion,  or 
more  federal  contract  dollars  in  the  same  year  than  all  small 
businesses  combined.   Further,  McDonnell  Douglas  alone  received 
$9.8  billion  in  federal  contract  actions,  or  about  $100  million 
more  than  was  received  in  prime  contract  dollars  by  all  minority 
firms  for  the  same  period.   In  addition,  the  federal  receipts  of 
McDonnell  Douglas  are  almost  double  what  was  received  by  the 
aggregate  of  all  8(a)  contractors  and  3.2  times  as  much  as  was 


The  views  expressed  in  this  document  are  solely  those  of 
the  Chief  Counsel  for  Advocacy  and  may  not  necessarily  reflect 
the  views  of  the  U.S.  Small  Business  Administration  or  the 
Administration. 
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received  in  contract  dollars  by  all  women-owned  businesses  in  FY 
'94. 

While  it  may  be  true  that  there  are  no  small  firms  manufacturing 
airplanes  or  missiles  or  automobiles,  this  data  strongly  suggests 
a  need  for  small  business  initiatives  that  encourage  and  help 
small  firms  to  compete  for  federal  contract  dollars.   Further,  we 
need  to  ask  our  selves,  is  it  prudent  to  let  a  handful  of  large 
contractors  dominate  government  business  at  the  expense  of 
squeezing  many  capable  and  diverse  small  firms  out  of  the  market- 
place? 

Competition  is,  and  always  has  been,  the  basis  of  free  enterprise 
and  the  foundation  supporting  our  economy  and  the  growth  of  small 
business.   Historically,  the  government  has  found  that 
competitive  acquisitions  accomplished  through  small  firms  are 
generally  at  lower  costs.   H.R.  1670  would,  we  believe,  reduce 
the  number  of  participating  government  contractors,  by  replacing 
full  and  open  competition  standards  with  standards  based  on 
"maximum  practicable"  competition. 

The  Office  of  Advocacy  strongly  supports  procurement  reform.   The 
current  procurement  system  is  far  too  cumbersome.   Further,  we 
fully  acknowledge  that  with  the  shrinking  of  both  federal 
procurement  dollars  and  the  government  work-force,  there  is  a 
need  to  simplify  and  streamline  acquisition  procedures. 
However,  it  is  imperative  that  our  zeal  to  reform  be  sufficiently 
balanced  with  the  needs  of  the  small  business  community  and  the 
factors  influencing  long-term  economic  growth.   It  took  many 
years  to  instill  ample  safeguards  within  the  procurement  process 
to  encourage  competition  and  increase  opportunities  for  small, 
minority  and  women-owned  businesses.   Small  firms  and  competition 
must  not  be  sacrificed  under  the  auspices  of  procurement  reform. 
In  achieving  meaningful  reform  it  is  important  that  the 
procedures  developed  promote  both  competition  and  low  cost 
procurements . 

For  instance: 

bundling  while  reducing  the  number  of  procurement 
actions  limits  that  procurement  to  firms  of  a  certain 
size  —  excluding  new  and  smaller  firms.   The  more 
bundling  that  takes  place  the  less  competitive 
procurements  will  become  because  this  will  result  in 
fewer  potential  suppliers  and  higher  costs. 

limiting  acquisitions  to  firms  on  a  pre-qualif ied  or 
"verified"  list  means  that  only  established  firms  of  a 
certain  vintage  are  eligible  —  new  and/or  growing 
firms  may  be  excluded.   The  use  of  pre-qualif icat ion 
standards  has  the  fatal  flaw  that  only  esteiblished 
firms  can  participate.   How  does  a  new  or  growing  firm 
become  "established"  and  how  long  will  a  list  of  pre- 
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qualified  firms  be  used?   The  more  stagnant  a  list  of 
pre-qualified  bidders  is,  the  less  competitive 
procurements  become. 

It  is,  however,  the  new  and/or  growing  small  firms  in  the  economy 
that  are  the  most  innovative  and  the  most  competitive  portion  of 
the  government  supplier  base. 

The  U.S.  economy  is  dynamic. . . .  with  firms  being  born  and  dying; 
with  firms  being  competitive  and  less  competitive;  and,  with 
growth  and  contraction.   Government  procurement  is  a  part  of  the 
dynamic  economy  and  will,  in  the  long  run,  benefit  from  an  open 
and  freely  competitive  procurement  system. 

We  are  concerned  that  a  change  in  language  from  "full  and  open" 
to  "maximum  practicable"  competition,  as  proposed  in  H.R.  1670, 
would  give  agency  contracting  officers  authority  to  limit 
significantly  the  number  of  possible  vendor  sources  and  erect 
barriers  to  new  entrants.   The  proposed  competition  standard  is 
achieved  when  a  "practicable,"  or  perhaps  a  convenient,  number  of 
capable  firms  are  permitted  to  submit  offers  on  a  procurement. 

As  we  understand  it,  the  bill  would  establish  a  system  made  up  of 
"verified"  firms  or  businesses  that  have  met  certain  past 
performance  or  pre-qualification  standards  with  the  government. 
The  use  of  pre-qualification  has  the  effect  of  denying  to  small 
business  offerors  the  Congressionally  mandated  right  to  a  second 
party  review  of  the  firm's  qualifications  to  perform,  a  right 
that  is  established  in  SBA's  Certificate  of  Competency  (CoC) 
Program. 

Congress  established  the  CoC  program  because  small  businesses 
were  not  given  adequate  opportunity  to  demonstrate  their  ability 
to  perform  contracts.   Data  consistently  reflect  that  firms  which 
are  awarded  a  contract  due  to  receipt  of  a  CoC  perform  as  well  as 
other  firms. 

In  other  words,  a  system  employing  "maximum  practicable 
competition"  standards  would  give  license  and  incentive  to 
contracting  officers  to  use  a  "short  list"  of  verified  firms  with 
whom  they  have  had  first-hand  experience,  without  exploring  the 
market-place  for  firms  with  comparable  experience  that  may  be 
more  competitive. 

"Maximxim  practicable"  competition  is  not  a  new  concept.   Prior  to 
1984,  federal  agencies  could  apply  "limited  competition" 
standards,  similar  to  what  is  being  proposed  in  H.R.  1670,  in 
awarding  sole  source  contracts.   Unfortunately,  the  eOssence  of 
full  and  open  competition  resulted  in  higher  government  costs  and 
widespread  waste  and  abuse  in  many  federal  agencies.   As  a 
result,  in  1984,  the  Congress  passed  the  Competition  in 
Contracting  Act,  which  established  the  current  standard  of  full 
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and  open  competition. 

The  1984  law  has  saved  the  government  billions  of  dollars  and  has 
fostered  the  development  of  many  small  and  medium  sized 
companies.   It  would  be  a  mistake  and  a  step  bac)cwards  to  embrace 
standards  that  do  not  foster  full  and  open  competition. 

In  addition,  as  currently  drafted,  H.R.  1670  would  allow  all 
commercial  item  acquisitions,  regardless  of  dollar  value,  to  be 
made  pursuant  to  the  simplified,  commercial-type  acquisition 
procedures  which  are  currently  authorized  only  for  acquisitions 
below  the  simplified  acquisition  threshold. 

While  we  support  increasing  efficiences  in  public  procurement, 
purchasing  all  commercial  items  by  use  of  simplified  acquisition 
procedures  could  be  particularly  harmful  to  small  businesses. 
The  notice  requirements  are  significantly  modified  for  these 
purchases,  and  this  change  would  mean  that  small  businesses  would 
not  have  ready  access  to  information  concerning  a  greater  number 
of  procurement  opportunities 

H.R.  1670  would  remove  the  notice  requirements  from  the  Small 
Business  Act,  on  the  grounds  they  are  also  contained  in  the  OFPP 
Act.  The  notice  requirements,  ensuring  adequate  notice  of 
procurement  opportunities  and  sufficient  bidder  response  times, 
are  a  necessary  protection  for  the  small  business  community,  and 
should  remain  in  the  Small  Business  Act.   This  may  be  duplicative 
in  that  it  is  contained  in  both  Acts,  but  it  is  not  duplicative 
in  burden.   It  is  merely  a  reinforcement  of  Congressional  intent. 
If  there  is  a  necessity  to  eliminate  duplication,  the  notice 
requirements  should  be  removed  from  the  OFPP  Act. 

Where  the  Office  of  Advocacy  has  concerns  with  certain  provisions 
of  H.R.  1670,  especially  those  that  would  restrict  competition, 
we  applaud  section  301  which  would  amend  the  OFPP  Act  to  include 
a  statement  affirming  that  it  is  the  policy  of  the  government  to 
rely  on  the  private  sector  to  supply  its  needs.   Some  additional 
small  business  provisions  that  might  also  be  considered,  as 
provided  for  in  H.R.  1388,  include: 

-  use  of  simplified  acquisition  procedures  for  service 
contracts,  when  the  procurement  is  conducted  as  a  small 
business  set-aside;  and, 

direct  contracting  with  section  8(a)  companies. 

Chairwoman  Meyers  and  members  of  the  committee,  I  know  I  speak 
for  the  entire  small  business  community  when  I  say  we  are 
concerned  about  the  speed  in  which  procurement  reform  is  being 
formulated.   Less  than  nine  months  ago,  the  President  signed  the 
Federal  Acquisition  Streamlining  Act  of  1994  (FASA) .   This  is  a 
major  piece  of  legislation  that  will  significantly  change  how  the 
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government  does  business.   Many  implementing  rules  have  been 
proposed  and,  I  believe,  the  final  rules  are  to  be  published 
soon.   The  small  business  community,  however,  is  very  concerned 
about  how  the  implementation  of  the  law  will  affect  them. 

The  Office  of  Advocacy  has  followed  the  implementing  rules 
closely.   We  have  testified  at  public  meetings,  met  with  the 
representatives  from  the  Department  of  Defense,  provided  input  to 
the  agency  teams  drafting  the  implementing  rules  and  filed 
numerous  regulatory  comments  with  the  FAR  Council  on  the  FASA 
rules.   From  our  perspective  after  reviewing  the  many  proposed 
implementing  rules,  the  small  business  community  should  be 
concerned. 

It  should  be  concerned  because: 

Some  of  the  FASA  rules  are  not  in  full  compliance  with  the 
Regulatory  Flexibility  Act.   The  Reg.  Flex.  Act  requires 
implementing  agencies  to  analyze  the  impact  of  their  rules 
on  small  entities.   Further,  it  requires  agencies  to 
consider  alternatives  that  would  achieve  the  purpose  of  the 
regulation,  but  without  disproportionately  affecting  small 
businesses.   Some  of  the  key  rules  do  not  contain  the 
required  analysis,  nor  do  they  consider  alternatives  that 
would  favor  small  business. 

The  FASA  law  requires  the  establishment  of  a  government-wide 
electronic  commerce  system  for  procurement  opportunities. 
We  applaud  this  necessary  improvement.   However,  the 
implementing  rule  suggests  that  firms  wanting  to  do  business 
with  the  government  will  be  required  to  absorb  substantial 
costs  just  to  gain  access  to  the  electronic  commerce  system. 
The  proposed  rule  suggests  necessary  start-up  costs  of  about 
$1,500  and  monthly  fees  between  $30.00  and  $100.00,  payable 
to  a  private  Value  Added  Network  (VAN)  intermediary. 

Our  review,  after  calling  a  number  of  the  government 
certified  VANs,  suggests  that  the  proposed  costs  are  on  the 
low  side.  —  Small  firms  do  not  have  an  accurate  picture, 
will  be  disproportionately  affected,  and  the  high  costs  will 
preclude  many  small  and  emerging  firms  from  participating  in 
federal  procurements. 

Some  FASA  rules  encourage  bundling,  restrict  notice  and 
response  times  and  give  contracting  officers  latitude  in 
limiting  competition. 

These  are  just  some  examples.   Many  of  the  procurement  reform 
changes  are  happening  quickly  and  without  a  full  understanding  of 
the  impact  on  small  business.   Unfortunately,  short-term 
efficiencies  in  process  appear  to  be  winning  the  battle  over 
long-term  tenets  promoting  competition,  least  purchase  cost,  and 
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small  business  development. 

The  small  business  community  is  NOT  looking  for  preferential 
treatment  or  preference  programs.   Small  firms  want  open  access 
and  a  level  playing  field.   Not  only  do  they  have  a  right  to  fair 
treatment,  but  it  makes  sound  economic  sense  for  small  firms  to 
play  a  significant  role  in  federal  procurements.   Small  firms 
have  consistently  demonstrated  their  capacity  to  foster 
competition,  promote  innovation,  create  jobs  and  provide  long- 
term  government  savings. 

Two  weeks  ago  almost  2  000  small  business  delegates  from  around 
the  country  participated  in  the  White  House  Conference  on  Small 
Business.   These  dedicated  entrepreneurs  came  to  Washington,  DC 
at  their  own  expense  to  formulate  and  send  a  collective  message 
to  our  nation's  policy  makers.   These  are  hard-working  people, 
unenc\imbered  by  the  politics  that  too  often  cloud  decisions  made 
within  the  beltway.   Several  of  the  top  recommendations  advanced 
by  this  esteemed  group  of  entrepreneurs  focus  on  increasing 
access  to  federal  procurement  opportunities  and  open  competition. 
The  top  sixty  recommendations  of  the  conference  will  soon  be  sent 
to  the  President  in  a  report  prepared  by  the  White  House 
Conference  staff. 

This  is  a  unique  time  in  history  because  there  is  a  very  strong, 
focused  and  bi-partisan  interest  in  making  real  improvements  to 
government.   It  is  an  opportunity  to  forge  lasting  and  meaningful 
procurement  reform.   However,  for  reform  to  be  meaningful  and 
effective,  it  must  be  structured  to  favor  long-term  growth  and 
efficiency,  not  short-term  convenience. 

Provisions  in  H.R.  1670  that  appear  to  restrict  competition  would 
bring  the  government  back  thirty  years,  favoring  the  creation  of 
an  exclusive,  yet  limited  network  of  vendors  that  would  supply 
the  government's  needs,  on  their  terms  without  the  benefit  of 
open  competition.   —  It  would  be  a  costly  endeavor,  as  well  as 
an  exercise  in  regression,  if  the  small  business  community  were 
to  be  sacrificed  at  the  expense  of  less  competition,  higher 
government  purchase  costs  and  fewer  procurement  opportunities  for 
small  firms. 

Having  said  this,  you  need  to  know  that  members  of  my  staff  were 
invited  to  meet  earlier  this  week  with  members  of  Chairman 
dinger's  committee  staff  to  discuss  H.R.  1670  and  the  concerns 
of  the  small  business  community.   I  have  a  meeting  scheduled  with 
Chairman  CI inger  tomorrow.   I  am  encouraged  by  the  receptivity 
and  willingness  of  Chairman  dinger  and  his  committee  staff  to 
consider  alternative  language  and  provisions  in  the  bill. 

Thank  you  for  an  opportunity  to  share  the  views  of  the  Office  of 
Advocacy. 
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Thank  you  Madame  Chair  for  the  opportvmity  to  appear  at  this  hearing  and  share 
Sprint's  views  on  H.R.  1670,  the  'Tederal  Acquisition  Reform  Act  of  1995,"  with  this 
distinguished  Committee.  Sprint's  comments  are  focused  mainly  on  two  aspects  of 
the  legislation:  the  repeal  of  the  Competition  in  Contracting  Act  of  1984's  (QCA) 
requirement  of  full  and  open  competition  in  the  Federal  market,  and  the 
continuation  of  an  effective  competition  enforcement  mechanism  at  the  proposed 
United  States  Board  of  Contract  Appeals. 

Although  Sprint  has  annual  revenues  approaching  $13  billion  annually,  our 
company  is  a  relative  newcomer  to  the  Federal  marketplace.  Our  first  large  Federal 
contract  came  in  1988  when  GSA  selected  us  as  one  of  two  contractors  to  perform  the 
FTS2000  contract.  This  contract  was  awarded  to  provide  state-of-the-art  long 
distance  voice,  data,  and  video  services  to  Federal  agencies  over  a  10  year  period. 

At  that  time.  Sprint  had  the  nation's  only  all  digital  and  all  fiber  optic  network  and 
was  dearly  a  leader  in  applying  the  latest  in  telecommunications  network 
technology.  This  is  still  true  today.  However,  Sprint,  as  a  company,  was  in 
existence  only  2-1 II  years  prior  to  the  award  of  FTS2000.    Sprint  clearly  was  an 
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"outsider"  facing  large  competitors  who  were  already  firmly  entrenched  in  the 
Federal  procurement  arena.    Without  the  full  and  open  competition  requirements 
of  CICA,  Sprint  would  probably  still  be  an  outsider  today.  Without  full  and  open 
competition,  we  would  not  have  had  the  opporttmity  to  offer  the  Government  our 
state  of  the  art  FTS2000  telecommunications  services  at  prices  that  were  less  than 
one-quarter  of  the  price  of  the  old,  pre-divestiture  FTS  system.   We,  therefore,  have 
a  special  affinity  for  those  small  businesses  who  fear  permanent  "outsider". statiis  or 
a  return  to  the  era  of  less  than  fully  competitive  procurements. 

Under  H.R.  1670,  small  businesses  not  only  could  lose  out  on  opportunities 
to  compete  directiy  for  Government  contracts,  but  could  lose  subcontracting 
opportunities  as  well.  The  broaderung  of  the  Federal  market  to  new  players  such  as 
Sprint  has  a  natural  multiplier  effect  on  the  subcontractor  opportunities  available  to 
small  businesses.   Sprint,  unlike  some  of  its  more  vertically  integrated  competitors, 
does  not  manufactxire  the  products  necessary  to  deliver  its  services  to  its  customers, 
but  rather  purchases  these  from  other  subcontractors.   Therefore,  offering  an 
opportunity  to  a  new  player  like  Sprint  multiplies  the  opporttmities  available  to  a 
wide  spectrum  of  small  businesses  that  would  otherwise  be  "outside"  the  process. 
For  example,  in  1993,  Sprint  maintained  over  5,000  subcontracts  (not  including 
those  under  FrS2000)  v^th  small  and  disadvantaged  businesses.  In  1994,  over  30%  of 
all  Sprint's  subcontracted  dollars  under  FTS2000  went  to  small  and  disadvantaged 
businesses.  To  date.  Sprint  has  surpassed  its  FTS2000  small  and  disadvantaged 
business  contracting  goals  by  over  200%. 

Clearly,  while  changes  to  the  Federal  acqvusition  system  envisioned  by  H.R.  1670 
could  have  an  adverse  impact  on  Sprint,  the  impact  could  be  catastrophic  to  smaller 
vendors.   While  some  improvements,  designed  to  reduce  redtape  and  unnecessary 
paperwork,  are  warranted.  Sprint  believes  that  movement  away  from  the  full  and 
open  competition  requirements  contained  in  current  law  would  be  a  serious 
mistake.   We  are  pleased  that  this  Committee  is  taking  the  time  to  review  the  long- 
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term  implications  of  H.R.  1670  and  the  impact  it  could  have  on  the  $200  billion  a 
year  Government  procurement  system. 

Full  and  Open  Competition 

Sprint  has  a  long-standing  history  of  supporting  procurementTeform  and  the  need 
for  full  and  open  competition  in  the  Federal  marketplace  as  required  by  the  Brooks- 
Horton-Cohen  sponsored  Competition  in  Contracting  Act  of  1984  (CICA).  We  are 
deeply  concerned  by  H.R.  1670's  substantial  move  away  from  this  competition 
standard  and  the  elimination  of  CICA  provisions  that  require  procurement  officials 
to  justify  using  noncompetitive  procedures. 

We  are  not  aware  of  cmy  recent  studies  or  surveys  describing  specific  problems  in  the 
Federal  procurement  system  that  need  legislation  to  correct  them,  much  less  how 
specifically  this  bill  would  address  those  problems.  In  fact,  the  most  recent 
comprehensive  reviewof  the  Federal  procurement  system  was  in  1993  when  the 
Section  800  Panel  concluded  that  abandonment  of  full  and  open  competition  is  not 
justified. 

Before  Congress  eliminates  this  crucial  ballast,  it  needs  to  reflect  on  the  state  of  the 
Federal  marketplace  before  this  competition  standard  was  enacted  into  law  by  a 
Democrat  controlled  House  and  a  Republican  controlled  Senate  and  White  House. 
At  the  time  of  CICA"s  passage,  approximately  60%  of  all  Federal  procurements  were 
conducted  on  a  noncompetitive  basis  and  "sweetheart  contracts"  v^dth  favored 
incumbent  vendors  the  norm  rather  than  an  aberration.   Many  of  these 
noncompetitive  contracts  were  plagued  with  waste,  fraud,  and  abuse  which  led  to 
high  prices,  enormous  cost  overruns  and  shoddy  products. 

When  the  Competition  in  Contracting  Act  of  1984  was  passed,  its  opponentsargued 
that  moving  away  from  awarding  sole-source  contracts  would  dramatically  increase 
the  costs  to  the  Government  of  procuring  the  goods  and  services  it  needed. 
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However,  just  the  opposite  occxirred.  QCA  greatly  increased  the  number  of 
competitive  procurements,  saved  the  Government  billions  of  dollars,  and  largely 
improved  the  quality  of  goods  and  services  that  the  Government  receives. 

The  increase  in  competition  produced  by  QCA  and  the  Brooks  Act  has  given 
theGovemment  enormous  benefits,  not  the  least  of  which  is  the  abiUty  to  acquire 
telecommunications  resources  at  prices  below  those  charged  to  private  firms  for 
comparable  products  and  services.  For  example,  under  FTSZOOO,  GSA  has  reported 
that  the  taxpayers  will  save  more  than  $4  billion  over  the  life  of  the  contract.  The 
reasons  for  such  cost-savings  are:  1)  the  initial  FTS2000  award  was  made  on  a  truly 
competitive  basis;  and,  2)  the  two  wiiming  contractors  have  been  placed  in 
an  environment  where  there  is  continual  competition  over  the  10  year  term  of  the 
contract. 

Reducing  Unnpcessary  Rprftape  and  Papprwf^rk 

Sprint  does  agree  with  those  who  assert  that  it  costs  a  great  deal  of  money  to  do 
business  with  the  Federal  Government  and  steps  can  be  taken  to  reduce  those  costs. 
Sprint  supports  the  bill's  provision  eliminating  the  application  of  the  Cost 
Accounting  Standards  and  Truth  in  Negotiation  Act  to  competitively  procured 
commercial  items.  These  laws  were  originally  intended  to  be  appUed  to  non- 
commercial DoD  weapons  systems  procurements.  It  is  dearly  in  the  best  interests  of 
botii  Government  and  industiy  to,  as  much  as  possible,  avoid  applying  tiiese  types 
of  unnecessary  and  burdensome  requirements  to  the  purchase  of  commercial  items, 
the  prices  of  which  have  been  established  in  tiie  commercial  marketplace.  WhUe 
these  types  of  improvements  can  and  should  be  made  to  make  it  easier  to  do 
business  with  the  government,  these  changes  should  not  undercut  the  integrity  of 
the  process  or  reduce  vendor  confidence  that  they  will  be  h-eated  fairly. 

Unfortxmately,  opponents  of  full  and  open  competition  continue  to  allege  that  QCA 
requires  "competition  for  competition's  sake.".   That  is  a  mischaracterization  of  the 
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Act  aCA  is  based  upon  the  premise  that  aU  qualified  contractors  should  have  the 
opportunity  to  compete  for  Government  contracts;  even  then,  only  those  capable  of 
meeting  the  Government's  needs  are  be  considered  for  contract  award.  Under  OCA 
and  the  Federal  Acquisition  Regulation  there  exists  ample  authority  to  reject 
proposals  of  vendors  who  do  not  meet  the  Government's  needs  or  are  otherwise 
unqualified  to  bid.  In  addition,  only  qualified  bidders  in  the  competitive  range  are 
aUowed  to  compete  for  awards.    Reducing  competition  by  ftmher  denying  qualified 
bidders  the  opportunity  to  bid  simply  does  not  make  sense. 

V«»rifigarion 

As  part  of  eliminating  the  CICA  requirement  for  full  and  open  competition,  H.R. 
1670  estabUshes  a  process  of  "verification"  where  Government  agencies  will  decide 
who  can  and  who  cannot  compete  for  Government  conti-acts.  This  will  create,  in 
effect,  a  Govemment-conti-oUed  market  to  replace  the  current  free-market  driven 
system  under  OCA.   Why  should  the  Government  replace  its  judgment  for  the 
judgment  of  a  fuUy  competitive  marketplace?  Does  anyone  really  beUeve  that 
reducing  the  number  of  qualified  bidders  on  a  procurement  will  result  in  better 
prices  and  lower  overall  costs?  How  can  the  Government  be  certain,  that  in 
choosing  to  exclude  some  qualified  bidders,  it  is  not  inadvertentiy  excluding  the 
most  cost  effective  and  highest  quaUty  bid?  Ultimately,  by  preventing  qualified 
conti-actors  ft-om  competing,  the  Government  will  spend  more  and  receive  lesser 
quality  products  and  services. 

Sprint  is  concerned  that  die  biU  does  not  provide  any  specifics  as  to  how  the 
verification  process  is  to  work  or  what  purpose  it  serves.   Instead,  the  Executive 
Branch  is  granted  unbridled  autiiority  to  estabUsh  the  procedures  by  which  the 
verification  process  is  to  be  conducted  and  to  determine  which  companies  can 
compete.  If  the  verification  process  is  established  on  the  basis  of  competence  and 
record  of  performance.  Sprint  is  confident  that,  in  a  fair  and  equitable 
administi-ation  of  such  process,  it  wiU  qualify  for  participation  in  any  program.  But 
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why  resort  to  this  cumbersome,  arbitrary,  and  potentiaUy  abusive  procedure  when 
the  current  system  of  full  and  open  markets  is  working  well? 

Sprint  believes  that  eliminating  the  full  and  open  competition  requirement  may 
eventually  result  in  only  a  few,  large,  well-connected  companies  receiving  the  Uon's 
share  of  the  Government's  business.  Companies  that  are  awarded  contracts  year 
after  year  with  little  or  no  competition  will  not  have  the  incentive  to  lower  prices 
and  keep  up  with  the  latest  technology.    The  "verification"  process  contemplated  by 
H.R  1670  can  be  manipulated  to  set  up  barriers  to  those  companies  creating 
innovative  products  and  services  that  are  lower  in  price  than  products  and  services 
the  Government's  incumbent  contractors  are  providing.   Many  of  the  companies 
eliminated  in  this  process  will  be  small,  start-up  companies  that  will  not  have  the 
money  or  insider's  knowledge  to  break  through  the  type  of  "old  boys"  network  that 
existed  before  CICA  and  could  exist  again  imder  H.R.  1670. 

Sprint  is  espedaUy  sensitive  to  this  prospect.  Through  FTSZOOO  Sprint  was  able  to 
provide  the  Government  with  high  quaUty  service  and  lower  prices  than  under  the 
old  FTS.  At  the  same  time.  Sprint  was  able  to  use  that  opportunity  to  continue  its 
development  of  innovative  services  as  evidenced  through  the  many  enhancement 
modifications  to  FTS2000.  This  opportunity  allowed  Sprint  to  become  a  major 
player,  not  only  in  the  Federal  marketplace  but  also  to  expand  its  presence  in  the 
commercial  arena  as  well.   If  H.R  1670's  limitation  on  competition,  and  its  fewer 
restrictions  against  uncompetitive  practices  had  existed  then.  Sprint  may  not  have 
been  able  to  compete  for  FTS2000  and  become  the  successful  company  that  it  is  today. 
H.R.  1670  could  eliminate  such  opportunities  for  other  innovative  companies  as 
wdL 


Commercial  Item  Fxception 

Another  potential  problem  exists  in  Section  202  of  the  bill  which  would  provide  for 
the  use  of  "special  simplified  procedures"  for  the  purchase  of  commercial  items  at 
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any  dollar  amount.  The  Federal  Acquisition  Streamlining  Act  (FASA)  broadly 
defines  commercial  items  to  include  services  such  as  those  provided  under  FTS2000 
and  even  items  that  "cU'e  intended  to  be  offered  in  the  futiore.".  As  a  result,  a  $10- 
billion  govenunent  contract  such  as  FTS20(X),  as  well  as  just  about  any  other 
contract,  could  be  awarded  with  only  a  few  phone  calls.    Procurements  worth 
billions  of  dollars  should  not  be  conducted  in  the  same  manner  as  those  worth 
several  thousand  dollars.   The  contentious  and  sometimes  tedious  negotiations 
involved  in  a  procurement  of  the  size  and  complexity  of  FTS2000  are  necessary  to 
ensure  that  the  government  will  receive  what  it  asks  for,  in  the  time  frame  that  it 
needs  the  product  or  service.  This  is  why  the  best  and  the  brightest  on  both  sides  of 
the  table  are  assigned  the  job  of  negotiating  the  details.  These  types  of  contracts 
simply  do  not  lend  themselves  to  the  simplistic  "two  phone  calls  and  a  handshake" 
approach  to  contracting. 

Procurement  Integrity 

Another  provision  with  which  Sprint  has  concerns  involves  the  changes  to 
the  Procurement  Integrity  Act.  These  changes  rescind  current  provisions  of  law 
designed  to  control  waste,  fraud,  and  abuse  in  the  Federal  procurement  system.  H.R. 
1670  provides  contracting  officers  with  greater  discretionaiy  authority  regarding  the 
award  of  Government  contracts  but  eliminates  the  Procurement  Integrity  Act 
provisions  which  require  accoimtability  on  the  part  of  the  procurement  officials  by 
removing  gratuity  and  post-employment  provisions.  Sprint  questions  the  purpose 
of  eliminating  the  current  restrictions  against  contractors  providing  gratuities  and 
job  offers  to  Government  officers  with  whom  they  are  negotiating  contracts. 

Effective  Enforcement  of  CompeKtion  -  Bid  Protests 

Sprint  is  pleased  that  the  legislation  recognizes  the  importance  of  the  General 
Services  Board  of  Contract  Appeals  (GSBCA)  bid  protest  forum  by  maintaining  the 
GSBCA's  functions  in  the  proposed  unified  Board.   We  believe  that  the  GSBCA  has 
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performed  a  unique  and  valuable  role  in  helping  to  nudntain  a  competitive  Federal 
marketplace  in  ADP  and  telecommunications.  The  GSBCA's  protest  forum  acts  as 
an  enforcement  mechamism  to  ensure  that  Government  agencies  follow  Federal 
proctirement  laws  and  regulations  and  treat  potential  contractors  fairly  and 
equitably. 

The  success  of  the  Federal  procurement  system  depends  largely  on  whether. the 
Govenunent  can  attract  enough  qualified  businesses  that  are  willing  to  bid  on 
Government  contracts  to  maintain  a  highly  competitive  marketplace.   Qualified 
contractors  are  only  willing  to  go  through  the  costly  process  of  competing  for 
Government  business  if  they  know  that  procurements  will  be  competed  fajjly. 
Under  CICA,  ADP  and  telecommurucations  companies  are  provided  that  certainty 
through  the  bid  protest  authority  of  the  GSBCA.  If  Federal  agencies  improperly  deny 
a  qualified  company  the  opportunity  to  compete,  a  protest  may  be  filed  at  GSBCA 
seeking  fair  resolution  of  the  matter.  This  process  has  worked  exceedingly  well  to 
eliminate  favoritism  and  bias  in  the  procurement  process. 

However,  without  a  meaningfvil  competition  standard  to  enforce,  the  Board's 
authority  would  be  hollow.    A  thriving,  competitive  Government  procurement 
system  needs  two  parts:  a  standard  that  requires  full  and  open  competition  and  an 
effective  mechanism  to  ensure  that  the  competitive  procedures  are  followed.  H.R. 
1670  only  provides  us  with  part  of  the  equation. 

Conclusion 

In  dosing,  H.R.  1670  could  have  the  very  real  impact  of  costing  the  Federal 
Government  billions  of  dollars  every  year  by  fostering  non-competitive 
procurements  and  driving  small,  newly  successful  and  innovative  companies  out  of 
the  Federal  marketplace.   Sprint  strongly  urges  Congress  to  thoroughly  analyze  the 
implications  of  H.R.  1670  before  it  rushes  to  enact  this  legislation.  Sprint  wants 
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competition  to  be  the  norm  in  the  Federal  market,  not  an  aberration.  H.R.  1670  as 
currently  written  will  not  achieve  this- result. 

Sprint  would  be  pleased  to  work  with  Congress  to  develop  changes  to  RR.  1670  that 
will  improve  the  Government's  procurement  process  without  undermining  the 
principles  of  full  and  open  competition  which  have  served  Government  and 
taxpayers  so  well. 

Thank  you  very  much. 
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Good  morning.  My  name  is  Gerry  Nowak,  and  I  am  President  of  Meridian  Construction  of 
Gaithersburg,  Maryland.  I  am  pleased  to  be  here  to  today  to  testify  on  behalf  of  Associated  Builders 
and  Contractors  (ABC). 

ABC  is  a  national  trade  association  representing  approximately  17,500  contractors, 
subcontractors,  material  suppliers,  and  related  firms  fiom  across  the  country  and  from  aU  specialties 
in  the  construction  industry.  Our  diverse  membership  is  bound  by  a  shared  commitment  to  the  merit 
shop  philosophy  of  awarding  construction  contracts  to  the  lowest  responsible  bidder,  regardless  of 
labor  affiliation,  through  open  and  competitive  bidding.  This  practice  assures  taxpayers  and 
consumers  the  most  value  for  their  construction  dollar.  With  75  percent  of  construction  performed 
today  by  open  shop  contractors,  ABC  is  proud  to  be  their  voice. 

ABC  appreciates  the  opportunity  to  appear  before  the  committee  to  represent  the  nation's 
construction  industry  and  comment  on  recent  efforts  to  overhaul  federal  procurement  and  acquisition 
laws.  While  ABC  members  are  interested  in  many  of  the  ongoing  efforts  to  reform  the  federal 
procurement  system,  I  will  focus  my  comments  on  Tide  I  of  H.R.  1670,  the  Federal  Acquisition 
Reform  Act  of  1995. 
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While  ABC  commends  Congress  for  its  efforts  to  streamline  the  costly  and  inefficient 
practices  of  the  federal  procurement  system,  provisions  in  Title  I  of  H.R.  1670  would  have 
unintended  and  significant  adverse  consequences  on  the  nation's  construction  industry.  Title  I  would 
institute  fundamental  changes  in  the  established  federal  procurement  competition  standard,  as 
contained  in  10  USC  2304  (a),  by  lessening  the  current  system  of  "full  and  open  competition"  and 
replacing  it  with  a  "maximum  practicable"  standard.  It  would  also  remove  the  preference  for  sealed 
bid  procedures.  ABC  has  very  strong  concerns  with  the  impact  of  these  changes  on  the  construction 
industry. 

It  is  a  basic  tenant  of  the  free  market  system  that  all  sources  be  given  the  opportunity  to 
compete  for  work.  This  includes  full  and  open  consideration  for  government  construction  contracts 
for  all  bidders  -  large  and  small,  old  and  new  entrants  into  the  federal  market,  etc.  The  current 
procurement  system  has  adequately  provided  the  construction  contracting  community  with  equal 
access  to  participate  in  federal  procurement  programs,  as  well  as  restricted  the  opportunity  for 
partiality  and  abuse  within  the  system. 

Under  H.R.  1670,  the  federal  procurement  officer  would  be  authorized  to  obtain  competition 
to  the  extent  "maximum  practicable."  This  would  reverse  the  statutory  standard  of  "full  and  open 
competition"  imposed  by  the  1984  Competition  in  Contracting  Act  (CICA),  which  was  enacted 
to  eliminate  the  earlier  practice  of  "maximum  practicable"  and  the  soul-source  contracting  it  fostered. 
Essentially,  agencies  will  be  allowed  to  narrow  the  field  of  competition  and  determine  the 
competitive  range,  presumably  on  a  case-by-case  basis  for  each  contract. 
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Although  the  bill's  stated  aim  is  to  insert  a  "commercial  like  process"  into  the  federal 
procurement  system,  there  is  a  fundamental  difference  between  the  government  and  the  private 
sector.  The  federal  government  uses  taxpayer  dollars  for  procuring  goods  and  services.  With  this, 
comes  an  obligation  to  provide  the  taxpaying  public  with  a  fair  and  equal  opportunity  to  compete. 
Any  American  business  which  has  the  capability  to  perform  the  contract  should  have  equal  access 
to  the  federal  market.  No  business,  no  matter  how  small  or  large,  should  be  excluded  from 
competition  at  the  pre-bid  stage.  Full  and  open  competition  ensures  fairness  in  a  competitive  process 
which  has  significant  potential  for  subjectivity  and  abuse. 

Congress  should  not  allow  the  bureaucratic  process  to  narrow  and  select  the  field  of 
competitors.  Instead,  the  market,  which  provides  its  own  effective  screening  process,  should  be 
allowed  to  determine  which  companies  are  able  to  compete.  The  competitive  range  can  be 
adequately  defined  by  the  contract  specifications  and  market  forces  which  will  appropriately  screen 
out  unqualified  contractors.  Specifically,  contractors  must  obtain  a  "bid  bond"  for  all  federal 
contracts,  which  assures  the  govenmient  that  the  contractor  has  passed  a  surety's  rigorous  pre- 
qualification  process  and  is  capable  of  successfully  performing  the  contract. 

H.R.  1670  would  essentially  repeal  the  statutory  protections  in  place  for  construction 
contractors  and  instead  impose  a  new  "verification"  system  which  provides  no  guidelines  and  leaves 
implementation  totally  to  the  discretion  of  the  regulators.  ABC  has  significant  concerns  with  the 
potential  for  a  blanket  verification  system  that  applies  across  the  board  to  all  contractors.  Such  a 
procedure  may  be  justified  for  highly  technical  products,  but  is  inappropriate  for  the  construction 
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community  where  the  contract  specifications  provide  the  qualifications  necessary  to  perform  each 
contract.  In  the  proposed  verification  system,  contractors  would  be  "verified"  based  on  an 
assessment  of  the  firm's  business  practices  ~  as  determined  by  the  regulation  writers  ~  with  regard 
to  relative  efficiency  and  effectiveness  of  business  practices,  quality  level,  and  demonstrated  contract 
performance.  The  new  process  provides  no  standards  as  to  how  companies  will  be  allowed  to 
compete  for  a  place  on  the  "verified"  list  and  whether  it  will  be  standardized  across  all  agencies. 
Unfettered  discretion  in  deciding  the  appropriate  category  of  contractors  fosters  significant  potential 
for  abuse.  Procurement  officers  with  hidden  agendas  ultimately  could  create  an  exclusive  and 
limited  network  of  vendors  to  service  the  government. 

Providing  the  procurement  officer  with  the  ability  to  exclude  companies  fi-om  competition 
in  the  pre-bid  process  will  particularly  discriminate  against  small  companies  and  businesses  seeking 
entrance  into  the  federal  market.  Allowing  less  than  fiill  and  open  competition  would  permit  and 
encourage  the  procurement  officer  to  exclude  companies  which  have  not  already  demonstrated  their 
ability  in  federal  contracting.  It  would  create  a  preference  for  those  who  have  penetrated  the  market 
to  the  disadvantage  of  new  entrants.  Thus,  restricting  competition  prior  to  the  bid  process  results 
in  a  bias  toward  larger,  more  experienced  contractors  who  are  better  positioned  and  more  likely  to 
make  it  on  the  "short  list"  and  unfairly  discriminates  against  small  and  new  businesses.  For  the 
construction  community,  this  will  certainly  limit  development  of  the  industry.  New  companies  are 
unlikely  to  be  considered  for  contracts.  The  current  standard  of  full  and  open  competition  has  been 
a  proven  method  of  ensuring  equal  access  for  all  qualified  companies  and  has  made  it  possible  for 
new  construction  contractors  to  gain  entry  and  build  a  r^sum^  of  federal  work. 
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An  important  goal  in  reforming  the  federal  government  has  been  to  remove  the  barriers 
placed  on  small  and  emerging  businesses  and  create  opportunities  which  will  help  them  compete  and 
succeed  in  the  marketplace.  Procurement  reform  should  not  only  facilitate  the  process  for  federal 
purchasing  agents  or  the  few  large  companies  \^o  receive  the  majority  of  contracts,  but  should  also 
help  lessen  burdens,  remove  obstacles,  and  ease  participation  for  small  businesses.  An  open  market 
system  encourages  new  entrants,  anything  less  becomes  prohibitive. 

H.R.  1 670  assumes  limiting  competition  will  result  in  cost  savings  for  the  government. 
However,  ABC  is  unaware  of  any  studies  vv^ch  have  demonstrated  that  "too  much  competition" 
is  expensive.  In  fact,  vigorous  competition  lowers  prices  and  helps  ensure  the  taxpayer  receives 
quality  products  at  reasonable  costs.  Substantial  budget  and  taxpayer  savings  occur  through  open 
market  forces  which  allow  maximum  competition.  The  government  should  take  advantage  of 
increasingly  competitive  markets,  not  try  to  limit  the  process  in  hopes  of  making  the  bureaucracy 
more  efficient. 

The  legislation  would  also  remove  the  current  preference  for  sealed  bid  procedures.  ABC 
believes  competitive  sealed  bidding  shoidd  continue  to  be  the  preferred  method  of  awarding 
construction  contracts.  ABC  supports  the  sealed  bid  method  of  government  contracting  over 
negotiated  procurement  and  other  methods,  as  it  is  simpler  to  administer,  creates  more  competition, 
is  less  subject  to  fraud  and  abuse,  and  generally  ensures  a  higher  quality  product.    ABC  strongly 
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believes  that  the  sealed  bid  process  is  a  proven  method  of  procurement  which  serves  the  government, 
taxpayers,  and  the  construction  industry  well. 

In  conclusion,  it  is  the  government's  responsibility  to  its  taxpayers  to  obtain  the  lowest 
possible  price  in  procuring  goods  and  services.  This  can  be  achieved  in  awarding  construction 
contracts  under  current  procurement  law  which  allows  unrestricted  competition  and  provides 
statutory  safeguards  designed  to  ensure  a  field  of  qualified  and  responsible  contractors.  The 
established  invitation-for-bid  process  is  an  effective  and  objective  procedure  which  provides  equal 
access  for  responsible  construction  contractors  who  are  guaranteed  through  surety  requirements  for 
bid,  performance,  and  payment  bonds. 

ABC  very  much  appreciates  the  Small  Business  Committee's  consideration  of  the  impact  of 
H.R.  1670  on  the  nation's  builders  and  contractors,  and  small  businesses  in  particular.  We  urge  the 
Committee  to  oppose  any  change  in  the  "fiill  and  open"  competition  standard  for  the  construction 
contracting  community  and  to  support  continuation  of  the  preference  for  use  of  the  competitive 
sealed-bid  process.  On  behalf  of  Associated  Builders  and  Contractors,  I  again  want  to  thank 
Congresswoman  Meyers  and  the  members  of  the  Committee  for  the  opportunity  to  testify  here  today. 
I  will  be  happy  to  answer  any  questions  you  may  have. 
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I  am  honored  to  have  the  opportunity  to  speak  before  the 
Committee  on  the  proposed  bill.   In  addition  to  my  affiliation 
with  NAME,  I  am  a  small,  minority  and  woman  business  owner. 
Therefore,  the  proposed  bill  will  have  a  major  impact  on  my 
ability  to  sell  products  or  services  to  the  federa_l  government. 

As  I  learn  more  about  the  legislative  processes,  I  become 
both  concerned  and  pleased  at  how  the  system  works.   On  the  one 
hand,  the  system  allows  me  to  come  before  you  and  voice  the 
opinion  of  the  small  and  minority  business  community.   On  the 
other  hand,  that  same  system  can  write  legislation  like  H.R.  1670 
with  no  concern  for  the  small  businesses  that  are  the  backbone  of 
this  country. 

I  am  all  for  the  free  enterprise  system  and  competition.   I 
firmly  believe  that  the  current  procurement  system  needs  major 
overhaul  and  I  applaud  the  Congress  for  the  steps  that  they  have 
made  in  the  Federal  Acquisition  Streamlining  Act  of  1994  (FASA) . 
I  suggest  to  you  that  FASA  made  such  sweeping  changes  to  the 
procurement  system  that  we  do  not  yet  know  of  the  full  effects  of 
those  changes.   Additionally,  we  cannot  know  of  the  effects  until 
all  of  the  regulations  have  been  written  and  implemented. 

As  you  know,  the  majority  of  the  small  business  community 
employs  less  than  5  people.   That  means  that  small  business 
owners  are  busy  conducting  their  businesses  during  60  hour  work 
weeks.   That  leaves  very  little  time  to  pay  attention  to  these 
types  of  legislative  actions.   The  vast  majority  of  the  small, 
women  and  minority  owned  businesses  -are  totally  unaware  of  the 
contents  of  this  bill,  but  that  is  why  they  send  you  here.   You 
are  here  to  protect  the  interests  of  the  small  business  owner. 
Therefore,  it  is  your  duty  to  see  to  it  that  this  bill  not  go 
into  law  for  the  following  reasons. 
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Section  102 

The  basis  of  H.R.  1670  is  to  eliminate  full  and  open 
competition.   The  minority,  women-owned  and  small  business 
coinmunity  are  all  tax  payers.   In  fact,  we  probably  pay 
proportionately  more  of  our  revenues  into  the  tax  till  than  the 
large  businesses  that  will  benefit  from  this  bill.   Our  tax 
dollars  contribute  to  the  $200  billion  that  the  government  spends 
and  therefore,  we  must  be  allowed  to  fully  participate  in  the 
procurement  system.  Maximum  practicable  competition  will 
dramatically  reduce  our  ability  to  sell  to  our  own  government. 

Section. 35. Contractor  Performance 

I  understand  that  the  current  procurement  process  is 
sometimes  expensive,  lengthy  and  inefficient,  but  that  is  not 
sufficient  reason  to  bar  the  small,  minority  and  woman-owned 
business  community  from  the  process,  and  that  is  what  this  bill 
does.   It  does  that  by  restricting  procurements  to  "verified 
sources".    If  verification  means  that  a  company  must  show 
satisfactory  past  performance,  then  that  effectively  closes  the 
door  to  small  and  emerging  businesses  that  do  not  have  a  track 
record.   If  verification  means  that  a  small  and  emerging  business 
must  show  efficiency  and  effectiveness  of  their  business 
practices,  then  that  also  closes  the  door  to  federal  procurements 
because  they  do  not  have  the  track  record. 

Under  this  type  of  action,  all  large  contractor  companies 
are  guaranteed  to  be  on  the  "verified"  list  and  many  small, 
minority  and  women-owned  businesses  will  not  be  able  to  get  on 
the  "verified"  list.   If  you  believe  that  small  business  is  the 
backbone  of  the  economic  development  of  this  country,  then  you 
cannot  allow  this  legislation  to  pass. 

Sec.l04.PRE-AWARD  DEBRIEFINGS 

Debrief ings  are  essential  to  the  small,  minority  and  woman- 
owned  firm  because  that  is  where  the  lessons  are  learned.  I  was 
pleased  to  see  that  the  "excluded  offeror  may  request  in  writing. 
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within  three  days  after  the  date  on  which  the  excluded  offeror 
receives  notice.   Unfortunately,  three  days  is  insufficient  for 
the  most  efficient  organization.   For  instance,  notice  received 
on  Friday  could  equate  to  giving  the  excluded  offeror  one  day  to 
request  a  debriefing.   If  this  remains  in  the  bill,  then  it  needs 
to  be  changed  to  five  business  days. 

The  other  part  of  this  section  that  is  troubling  is  that  the 
government  can  refuse  the  request  for  a  debriefing.   It  is  common 
knowledge  that  once  a  contract  is  awarded,  it  is  seldom  stopped. 
Overturning  an  award  takes  a  lot  of  time  and  money,  which  means 
that  a  small,  minority  or  woman-owned  business  may  not  have  an 
opportunity  to  receive  a  contract  that  they  may  have  been 
legitimately  entitled  to  receive. 

Section  202 

I  am  almost  speechless  that  the  government  would  leave  the 
purchase  of  commercial  items,  regardless  of  dollar  value,  in  the 
hands  of  the  contracting  officer.  As  a  small  business  owner,  I 
am  locked  out  unless  I  know  each  and  every  contracting  officer  in 
the  federal  government.  As  a  taxpayer,  I  am  outraged  that  the 
federal  government  would  provide  that  kind  of  latitude  to 
contracting  officers.   We  have  already  learned  from  the  past, 
that  this  type  of  authority  leads  to  broad  abuses  and  the  buddy- 
system. 

In  closing,  I  again  state  that  I  am  pleased  to  be  a  part  of 
a  system  that  allows  me  to  voice  my  opinion.   I  implore  you  to 
protect  the  interests  of  the  small,  minority  and  woman-owned 
business  community  by  voting  against  H.R.  1670. 

Respectfully  submitted, 


Aleta  Robinson  Wilson 
Past  Chairperson 
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The  Associated  General  Contractors  of  America  (AGC)  is  a  national  trade  association 
of  more  than  33,000  firms,  including  8,000  of  America's  leading  general  contracting 
firms.  They  are  engaged  in  the  construction  of  the  nation's  commercial  buildings,  shop- 
ping centers,  factories,  warehouses,  highways,  bridges,  tunnels,  airports,  water  works 
facihties,  waste  treatment  facilities,  dams,  water  conservation  projects,  defense  facilities, 
multi-family  housing  projects  and  site  preparation/utilities  installation  for  housing 
development. 


The  Associated  General  Contractors  of  America 
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EXECUTIVE  SUMMARY 

The  Associated  General  Contractors  of  America  (AGC)  submits  this  statement  to  the  Committee 
on  Small  Business  to  present  our  views  on  HR  1670,  the  Federal  Acquisition  Reform  Act  of 
1995.  AGC  supports  the  stated  policy  for  increased  reliance  by  the  government  on  the  private 
sector  to  supply  necessary  goods  and  services.  A  stated  policy  of  increased  reliance  on  the 
private  sector  for  the  procurement  of  construction  services  will  serve  the  taxpayers  and  the 
construction  industry  and  the  government  well. 

AGC  supports  a  continued  strong,  effective  bid  protest  system  and  believes  it  is  essential  for 
construction  contractors  to  have  a  fair,  equitable,  efficient  procedure  for  resolving  disputes. 

AGC  opposes  the  proposed  change  to  the  competition  standard  from  the  current  "full  and  open 
competition"  to  a  new  standard  of  "maximum  practicable  competition"  because: 

♦  this  can  limit  access  to  federal  contracts 

♦  will  increase  costs 

♦  will  result  in  considerable  litigation 

♦  will  result  in  greater  use  of  negotiated  procurement  in  lieu  of  sealed  bid 
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The  Associated  General  Contractors  of  America  (AGC)  appreciates  the  opportunity  to  present 
our  views  to  the  House  Committee  on  Small  Business  on  the  impact  of  HR  1670,  the  Federal 
Acquisition  Reform  Act  of  1 995,  on  small  businesses.  The  vast  majority  of  AGC's  member 
firms  are  small  business  construction  firms  as  defined  by  the  Small  Business  Administration  and 
many  are  engaged  in  the  federal  contracting  arena.  As  such,  AGC  is  very  interested  and  quite 
concerned  over  some  of  the  provisions  of  HR  1 670  and  applauds  Chairman  Jan  Meyers  for 
holding  hearings  to  receive  testimony  from  the  small  business  community  to  better  understand 
the  implications  of  HR  1670. 

As  introduced  on  May  1 8  by  House  Government  Reform  and  Oversight  Committee  Chairman, 
William  F.  Clinger,  Jr.,  HR  1670  provides  for  new  competition  requirements  for  federal 
contracts.  Title  I  replaces  the  current  standard  for  "full  and  open"  competition  as  required  by  the 
Competition  in  Contracting  Act  (CICA)  since  1984  with  a  new  standard  of  "maximum 
practicable"  competition.  This  change  in  AGC's  view  would  allow  contracting  officers  to  limit 
the  competitive  range  for  federal  contracts  and  in  turn  restrict  access  for  contractors  interested  in 
bidding  on  federal  work.  Such  a  procedure  for  construction  procurement  would  result  in  great 
waste  of  tax  dollars.  AGC  believes  that  full  and  open  competition  provides  maximum 
opportunities  for  all  firms  to  compete  for  federal  contracts.  It  is  one  thing  to  submit  a  bid  and  not 
be  awarded  the  contract  because  the  bid  was  not  the  lowest,  most  responsible,  responsive  bid.  It 
is  quite  another  thing  to  be  prevented  from  submitting  a  bid  in  the  first  place  because  contracting 
officers  may  have  a  preference  for  others. 
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The  primary  reason  CICA  provided  for  full  and  open  competition  was  so  that  the  Government 
could  obtain  quality  goods  and  services  in  an  efficient,  effective  and  economical  manner.  This 
standard  of  full  and  open  competition,  now  in  place  for  over  a  decade,  works  well,  is  understood 
by  contracting  officers  and  contractors,  and  is  supported  by  years  of  case  law.  To  change  the 
standard  now  to  "maximum  practicable"  in  our  view  is  a  step  backward,  back  to  the  days  of 
limited  competition  among  a  favored  few,  or  worse,  a  sole  source.  Furthermore,  as  with  most 
new  statutory  definitions,  this  new  standard  will  likely  be  the  subject  of  considerable  litigation. 

Moreover,  not  only  does  HR  1670  change  the  competition  standard,  but  it  also  removes  CICA's 
requirements  for  justifications  before  using  other  than  competitive  procedures.  Without  these 
minimal  justifications,  there  is  nothing  to  prevent  contracting  officers  from  completely 
abandoning  the  competitive  sealed  bid  process  in  favor  of  negotiated  procurement.  AGC  has 
found  over  the  past  five  years  that  some  agencies  have  increasingly  relied  on  negotiated 
procurement  for  construction  contracts  complaining  that  sealed  bidding  was  too  complicated  and 
time  consuming.  Some  contracting  officers  may  have  a  preference  to  negotiate  with  a  few 
selected  contractors  instead  of  evaluating  bids  from  all  responsible,  responsive  bidders.  Except 
under  unique  circumstances  defined  by  current  law  or  regulation,  a  subjective  process  is  no 
substitute  for  the  award  of  construction  contracts  to  the  lowest,  responsible,  responsive  bidder. 

For  construction  procurement,  the  sealed  bid  method  has  proven  to  be  an  administratively 
simplified  way  to  select  construction  contractors  and  limits  the  opportimity  for  fraud  while 
providing  competitive  services  to  the  government  at  the  lowest  reasonable  cost.  Formal 
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advertising,  or  sealed  bidding,  has  withstood  the  test  of  time  as  the  tried  and  proven  way. 

Sealed  bids,  or  "invitations  for  bids"  (IFBs),  require  well  defined  plans  and  specifications  that 
allow  construction  contractors  to  respond  accurately  in  terms  of  the  money,  manpower,  time  and 
skill  necessary  to  construct  the  project.  IFBs  are  relatively  easy  to  plan.  The  architect/engineer 
(A/E)  designs  the  project  and  develops  plans  and  specifications,  which  are  reviewed  for  errors 
and  omissions  and  for  constructability.  The  government  then  issues  IFBs  to  contractors 
containing  all  the  relevant  requirements  for  constructing  the  project.  The  contracting  officer  does 
not  need  to  devise  a  plan  for  source  selection  with  its  independent  requisite  standards  and  factors 
necessary  to  evaluate  proposals  as  in  the  case  of  negotiated  procurement. 

IFBs  are  also  easier  for  the  government  to  administer.  When  the  bids  are  received  from  the 
contractors,  the  contracting  officer  only  has  to  ensure  "responsiveness"  (that  is,  does  the  bid  meet 
the  requirements  of  the  plans  and  specifications)  and  "responsibility"  (can  the  contractor 
complete  the  contract  in  terms  of  finances,  manpower  availability  and  experience)  of  the 
contractor  who  submitted  the  lowest  bid,  for  purposes  of  awarding  the  contract. 

Normally,  a  major  advantage  of  IFBs  for  construction  contracts  is  that  they  take  less  time  to 
award.  There  is  usually  no  requirement  for  a  costly  source  selection  board  or  highly- 
knowledgeable  technical  evaluation  team  that  must  painstakingly  evaluate  each  proposal  and  all 
its  nuances.    And,  except  under  unusual  circumstances,  IFBs  are  less  costly  to  administer  and 
they  most  often  solicit  the  lowest  price  to  construct  the  project. 
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AGC  supports  the  preference  for  submitting  bids  in  response  to  IFBs.  The  sealed  bid  is  a  system 
known  and  accepted  by  both  the  govenunent  and  the  construction  industry.  Contracting  officers 
are  experienced  in  administering  IFBs  and  the  procedures  involved  in  awarding  contracts  under 
the  system.  Contracting  officers  do  not  need  additional  training  or  fiirther  education  concerning 
federail  procurement  in  order  to  administer  IFBs.  Because  of  the  objective  nature  of  awarding 
contracts  using  IFBs,  contractors  are  less  likely  to  invoke  time  consuming  protests  than  if 
negotiated  procedures  were  used. 

In  summary,  AGC  maintains  that  public  construction  procurement  must  assure  the  taxpaying 
public  that  the  project  is  produced  in  the  most  economic  and  efficient  manner  possible.  The 
public  owner's  interests  are  best  served  by  soliciting  and  selecting  contractors  on  a  fully  open  and 
competitive  bid  basis  where  the  award  is  made  to  the  lowest  responsive  and  responsible  bidder 
after  public  advertisement.    AGC  is  concerned  about  the  increased  reliance  on  negotiated 
procurement  with  preferred  contractors  where  justified  exceptions  do  not  exist.  AGC 
recommends  maintaining  the  preference  in  federal  construction  for  open  competitive  bidding, 
with  clearly  delineated  exceptional  circumstances  where  negotiated  construction  procurement 
may  be  appropriate. 

Regarding  Title  III  of  HR  1670  and  Section  301,  AGC  wholeheartedly  supports  the  stated  policy 
for  increased  reliance  by  the  government  on  the  private  sector  to  supply  necessary  goods  and 
services.  In  the  case  of  construction,  public  works  projects  performed  by  a  governmental  unit 
using  public  employees  with  equipment  purchased  or  leased  by  the  government  caimot  ever 
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result  in  the  most  efficient,  cost-effective  and  economical  manner  of  procuring  construction 
services.    A  stated  policy  of  increased  reliance  on  the  private  sector  for  the  procurement  of 
construction  services  will  serve  the  taxpayers  and  the  construction  industry  and  the  government 
well.  AGC  favors  such  reliance  not  only  because  it  is  in  the  interest  of  general  contractors, 
subcontractors  and  material  suppliers  to  have  greater  opportimities  for  federal  contracts,  but  also 
because  every  citizen  shares  in  the  benefit  of  the  competitive  bid  system;  the  public  obtains  the 
services  of  competent  contractors;  the  quality  of  the  work  is  bonded;  and  the  final  cost  of  the 
work  is  known  and  guaranteed. 

Finally,  AGC  supports  a  continued  strong,  effective  bid  protest  system  and  believes  it  is  essential 
for  construction  contractors  to  have  a  fair,  equitable,  efficient  procedure  for  resolving  disputes. 
HR  1670  establishes  a  new,  unified  executive  branch  agency  to  review  all  bid  protests  and 
disputes  related  to  contract  claims  —  the  U.S.  Board  of  Contract  Appeals.  AGC  supports 
additional  tools  such  as  "Partnering"  and  administrative  dispute  resolution  to  help  prevent 
litigation  and  lower  costs  and  increase  productivity.    The  bid  protest  system  established  by 
CICA  provided  a  necessarv'  enforcement  mechanism  to  ensure  that  procurement  procedures  were 
not  abused  and  AGC  would  not  want  to  see  that  bid  protest  system  diminished. 

Again.  AGC  applauds  the  oversight  authority  that  this  committee  provides  so  that  the  small 
business  community's  concerns  can  be  considered  when  legislation  advances  which  will  have  a 
significant  impact  upon  this  sector  of  our  economy. 
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EXECUTIVE  SUMMARY 

This  Working  Paper  argues  that  the  current  Administration's  bid  protest 
reform  proposal  is  flawed  in  its  reliance  on  faulty  statistical  analysis  and  its 
failure  to  recognize  the  importance  of  bid  protests  in  the  government 
procurement  process.   The  recommendations  proposed  by  the  Administration 
are  not  substantiated  by  the  data  relied  upon,  and  do  not  accurately 
represent  the  current  information  technology  procurement  environment. 

The  February  1 995  proposal,  which  was  developed  as  part  of  the  National 
Performance  Review,  recommends  changing  the  standard  of  review 
applicable  to  agency's  procurement  decisions  from  de  novo  re\/\e\N  to  a 
rational  basis  standard;  including  the  cost  of  an  unsuccessful  protest  as  an 
unallowable  cost;  encouraging  agencies  to  establish  internal  procedures  for 
such  protests,  and  obtaining  certification  from  bidders  against  using  any 
other  forum;  divesting  U.S.  District  Courts  of  jurisdiction;  allowing  agencies 
to  override  the  automatic  suspension  of  procurements  protested  within  ten 
days  of  award;  and  allowing  the  General  Accounting  Office  (GAO)  and  the 
General  Services  Board  of  Contract  Appeals  (GSBCA)  to  assess  penalties  for 
frivolous  protests. 

Flaws  in  the  data  underlying  the  Administration's  recommendations  include 
overstatement  of  the  number  of  contract  awards  actually  protested  and 
exaggeration  of  the  amount  of  time  that  protested  contracts  are  delayed. 

The  extreme  complexity  of  the  federal  procurement  system  requires  a 
balance  to  the  power  of  procurement  officials  in  determining  contract 
awards.   The  bid  protest  mechanism  protects  competing  firms  against 
institutional  bias,  incorrect  price  and  technical  evaluations,  and  poorly  written 
requests  for  proposals. 

In  promulgating  these  recommendations,  the  Administration  overlooks  the 
necessity  of  the  GSBCA  process.   This  process  allows  judges  dealing  with 
complex  information  technology  protest  to  be  experienced  in  technical 
issues,  provides  a  suspension  mechanism  to  compel  an  agency  to  stop 
performance  of  the  contract  during  the  protest  period,  and  permits  de  novo 
review  of  agency  decisions. 

Finally,  this  Working  Paper  suggests  some  workable  solutions  to  bid  protest 
problems,  including  the  imposition  of  liability  for  frivolous  protests, 
disallowing  protest  costs  for  protests  that  are  not  granted  in  their  overhead 
pools,  and  require  alternative  dispute  resolution  before  proceeding  with 
protests  to  the  GSBCA  or  GAO. 

iv 
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GOVERNMENT  CONTRACTS  REFORM: 

A  CRITICAL  ANALYSIS  OF 
THE  ADMINISTRATION'S  PROPOSAL 

by 

Jed  L.  Babbin  and  Thomas  Earl  Patton 
Tighe,  Patton,  Tabackman  &  Babbin 

INTRODUCTION 

Bid  protests  help  shape  the  course  of  many  large  information  technology 
(IT)  procurements.  During  the  bidding  process,  companies  can  risk  millions  of 
dollars  competing  for  these  contracts.  A  mechanism  to  deal  with  unfair  and 
illegal  government  procurement  decisions  is  necessary  to  protect  fair 
competition  among  contractors.  Currently,  firms  which  believe  they  are  injured 
from  incorrect  awards  may  file  challenges  in  federal  district  court,  the  Court  of 
Federal  Claims,  the  General  Services  Board  of  Contract  Appeals  (GSBCA),  or  the 
General  Accounting  Office  (GAO). 

The  Clinton  Administration  is  proposing  to  revolutionize  the  protest 
system  by  limiting  both  the  forums  and  means  available  for  challenging  improper 
contract  awards.  The  Administration  has  based  its  proposals  on  outdated 
information  and  one-sided  government  analysis.^  These  initiatives  cannot  be 
substantiated  from  the  facts  since  the  key  data  underlying  their  attack  on  bid 
protest  remedies  do  not  accurately  represent  the  current  IT  award/protest 
environment.  The  recent  GAO  report  on  IT  contract  awards^  —  containing  the 
data  which  underlie  the  Administration's  recent  policies  —  has  exaggerated  the 


'To  Improve  the  Federal  Information  Technology  Acquisition  Process,  report 
number  KAP-94-5-P,  June  1994. 

^Information  Technology:  a  Statistical  Study  of  Acquisition  Time,  B-258954,  Mar. 
13,1995. 
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amount  and  effect  of  bid  protests  in  recent  years.  The  Office  of  Federal 
Procurement  Policy  (OFPP)  has  used  this  data  to  criticize  bid  protests  as  a 
barrier  to  innovation,  a  substantial  source  of  litigation,  and  a  cause  of  agency 
inefficiency. 

This  Working  Paper  will  delineate  the  procedural  and  statistical  flaws  in 
the  Administration's  proposals  and  establish  that,  while  the  current  bid  protest 
process  is  not  without  fault,  the  proposed  changes  would  only  undermine  the 
fairness  of  existing  procedures. 

The  data  analyzed  in  this  paper  reveal  that  only  1 7%  of  IT  procurements 
valued  at  over  $10  million  were  protested  in  FY  1993  and  1994.  This  figure 
was  found  to  be  relatively  constant  across  the  range  of  award  sizes. 
Furthermore,  out  of  the  thirty-five  protests  against  large  awards  filed  in  1 993- 
94,  only  two  were  granted,  and  most  were  withdrawn  within  a  month.  Finally, 
the  average  delay  per  protested  contract  was  45  days,  and  the  average  for  all 
awarded  contracts  due  to  protests  (as  opposed  to  the  government  reactions  to 
the  threat  of  a  protest)  was  only  eight  days.  These  figures  refute  both  GAO's 
findings  and  the  subsequent  implication  that  the  current  protest  process  is  a 
major  impediment  to  efficient  procurement. 

This  paper  will  also  question  the  Administration's  major  revisions  in  terms 
of  their  ability  to  ensure  more  efficient  procurement  procedures  and  resolution 
of  protests.  These  changes,  as  discussed  below,  would  have  the  effect  of 
discouraging  would-be  protesters  from  asserting  their  rights  without  a  positive 
net  effect  on  the  procurement  process. 

Finally,  the  comparative  advantages  of  bid  protest  resolution  by  the 
Government  Services  Board  of  Contract  Appeals  (GSBCA),  GAO,  and  federal 
courts  is  discussed  as  well  as  potential  improvements  which  would  advance  the 
interests  of  both  procuring  agencies  and  contractors.    These  improvements 
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include  reassessing  the  jurisdiction  of  protest-resolving  bodies,  increased 
authority  being  granted  to  GSBCA  in  granting  remedies,  and  applying 
procurement  laws  to  those  agencies  not  currently  subject  to  them. 

I.        THE  ADMINISTRATION'S  PROPOSED  REFORMS 
A.      Procurement  Reform:  A  Frequent  Refrain 

Every  administration  since  the  mid-1 950s  has  tried  to  remake  the  federal 
procurement  system  in  its  own  image.  In  the  late  1 980's,  Congress  joined  in 
to  change  virtually  every  aspect  of  the  system.  These  changes  came  rapidly, 
ranging  from  which  costs  could  be  charged  to  the  government,  all  the  way  to 
"work  measurement,"  which  would  have  imposed  old-fashioned  time  and 
motion  studies  on  production  workers  in  the  aerospace  industry. 

The  usual  vehicle  for  change  has  been  the  Presidential  study  panel.  Over 
the  years  there  has  been  the  Hoover  Commission,  the  Packard  Commission,  the 
Grace  Commission,  and  the  Congressionally-created  "Section  800"  Panel  which 
recently  completed  its  work.  Each  of  these  groups  was  comprised  of  experts 
from  industry  and  government,  many  of  whom  were  preeminent  in  their  fields. 

Now  the  current  Administration,  through  the  Office  of  Management  & 
Budget's  Office  of  Federal  Procurement  Policy,  has  taken  a  road  less  travelled 
in  its  attempt  at  procurement  reform.  The  Administration  chose  to  ask  only 
government      officials      for      recommended      changes.  The      resulting 

recommendations  reflect  a  one-sided  solution  to  a  problem  that  may  not  exist. 
This  cure  may  be  far  worse  than  the  disease  in  their  proposal  to  change  the  bid 
protest  system. 
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B.       The  National  Performance  Review  Proposal 

The  Administration's  proposal  is  part  of  the  National  Performance  Review 

(NPR).  An  NPR  working  group's  report  on  the  IT  procurement  process  asserted 

that 

because  they  fear  a  protest,  agencies  often  go  to  extraordinary 
lengths  to  keep  offerors  in  the  competitive  range  .  .  .  agencies  will 
go  to  great  lengths  to  avoid  making  arguable  decisions  that  may  be 
protested  and  often  issue  solicitations  that  lack  creativity,  fail  to 
seek  leading  edge  technology,  and  produce  less  than  optimum 
solutions.  Thus,  unwise  technical  compromises  and  business 
decisions  are  made  because  they  fear  a  protracted  procurement  . 
.  .  vendors  sometimes  use  the  protest  process  as  a  strategic  tool 
for  delaying  a  procurement  in  an  effort  to  gain  competitive 
advantage.^ 

The  government's  arguments  would  be  more  persuasive  if  the  Acquisition 
Improvement  Team  or  OFPP  had  chosen  to  back  up  their  assertions  with  an 
analysis  of  the  IT  protest  process.  No  facts,  however,  were  presented  to 
support  the  assertion  that  bid  protests  "stymie  innovation  and  creativity"  or 
cause  agencies  to  prepare  "solicitations  that  .  .  .  fail  to  seek  leading  edge 
technology." 

The  February  1 995  proposal  very  closely  follows  the  June  1 994  panel 
report.  The  report  recommended  doing  away  with  all  protest  remedies  except 
the  GAO  protest.  The  Administration's  package  stops  just  short  of  this.  It 
would  make  six  major  changes  to  the  protest  system: 

1 ,  The  GSBCA's  de  novo  review  of  agency  action  would  be  changed 
to  GAO's  standard,  which  only  requires  that  an  agency's  decision 
have  a  rational  basis; 

2.  Another  category  of  unallowable  costs  would  be  added  to  the 


^ Supra  note  1 ,  at  A-1 ,  4-2. 
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already  long  list.  Along  with  lobbying  costs,  entertainment  and 
other  otherwise  legitimate  business  expenses,  the  cost  of  an 
unsuccessful  protest  would  be  disallowed; 

Agencies  would  be  encouraged  to  establish  internal  procedures  for 
considering  protests  against  their  own  actions.  If  they  do  so, 
agencies  could  demand  certifications  from  bidders  in  their  proposals 
that  no  other  protest  forum  would  be  used; 

The  U.S.  District  Courts  would  be  completely  divested  of 
jurisdiction,  with  the  Court  of  Federal  Claims  left  as  the  only  federal 
court  with  jurisdiction  over  these  cases; 

The  automatic  suspension  of  procurements  protested  within  ten 
days  of  award,  both  under  the  Brooks  Act  and  under  the 
Competition  in  Contracting  Act,  could  be  overridden  at  agency 
discretion,  just  as  they  are  now  in  GAO  protests;  and 

Both  GAO  and  GSBCA  would  be  authorized  to  assess  penalties  for 
frivolous  protests,  and  forbid  protests  {other  than  internal  agency 
protests)  in  awards  made  in  the  new  Federal  Acquisition  Computer 
Network  ("FACNET")  system. 


II.       STATISTICS   DO   NOT   SUPPORT  THE  ADMINISTRATION'S 
DESIRE  FOR  REVOLUTIONARY  REFORM 

This  paper's  analysis  of  the  impact  of  protests  on  the  IT  procurement 
process  is  based  on  a  critical  analysis  of  the  GAO  Report's  statistics.  Three 
primary  sources  of  data  were  examined  and  analyzed  for  this  Working  Paper. 
First,  GSBCA  Chief  Judge  Stephen  M.  Daniels  and  Deputy  Chief  Judge  Robert 
Parker  were  interviewed,  and  the  GSBCA  protest  docket  for  FY  1 987-1 994  was 
reviewed.  Next,  a  database  of  all  GSBCA  and  GAO  IT  protests  decisions  and 
a  separate  database  of  recent  large  IT  contract  awards  provided  by  Federal 
Sources,  Inc.  were  used  as  the  basis  for  the  development  of  a  database  for  IT 
procurements  awarded  in  FY  1 990  through  1 994.  Finally,  all  GSBCA  decisions 
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of  protests  filed  in  FY  1993  and  1994  using  the  TAuRUS  (Technology 
Acquisition  Resource  Update  Service)  CD-ROM  database  were  reviewed  in  order 
to  complete  and  verify  the  accuracy  of  the  data  we  used. 

The  data  underlying  the  Administration's  attack  on  the  bid  protest  process 
was  drawn  from  the  recent  GAO  report/  The  GAO  reached  two  conclusions 
that  form  the  basis  of  the  Administration's  reform  plan.  The  first  is  that  44% 
of  IT  contracts  valued  at  more  than  $25  million  are  protested.  The  second  is 
that  protested  contracts  take,  on  average,  222  days  longer  than  those  which 
are  not  protested.  This  paper's  analysis  refutes  both  of  these  statistics.  The 
GAO  statistics,  which  are  based  on  data  from  FY  1990-1992,  exaggerate  the 
more  recent  years'  figures  and  the  effect  of  protests  by  more  than  1 00%.  Any 
proposals  based  on  these  statistics  are  questionable. 

A.       GAO  Statistics  Misrepresent  GSBCA  Treatment  of  Bid  Protests 

Despite  the  complaints  that  are  offered,  protesters  prefer  —  and  the 
agencies  find  little  fault  with  —  the  GSBCA's  treatment  of  bid  protests.  The 
Section  800  panel  examined  the  protest  process  closely  and  recommended  that, 
"The  GSBCA-type  procedure  would  be  available  for  all  types  of  procurements 
over  $100,000,  if  elected  by  the  protester. "=  Since  1987,  an  average  of  248 
protests  have  been  filed  each  year  at  the  Board,'  and  247  were  disposed  of  by 
decision  or  settlement.  Few  protests  are  granted,  and  the  government  appeals 
almost  none  of  the  decisions.  In  FY  1 994,  1 79  protests  were  filed  with  the 
Board.   Over  81  %  were  withdrawn  or  settled,  most  in  two  weeks  or  less. 


*See  Information  Technology:  A  Statistical  Study  of  Acquisition  Time  B-258954 
Mar.  13,  1995. 

^Report  of  the  Acquisition  Law  Advisory  Panel,  Jan.  12,  1993. 
'Source:  GSBCA  docket  records. 
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The  recent  GAO  Report  stated  that  44%  of  contracts  over  $25  million 
were  protested  based  on  a  survey  of  contracts  awarded  in  1 990  and  1 991 .  We 
identified  1 23  contracts  awarded  in  1 993  and  1 994  valued  at  over  $25  million. 
Of  those,  26  (20%)  were  protested.  This  Is  less  than  half  of  the  44%  claimed 
in  the  GAO  study  and  relied  on  by  OFPP.  One  possible  explanation  of  the 
difference  between  our  numbers  and  those  of  GAO  is  the  substantial  decline  in 
IT  procurement  protests  at  the  GSBCA  and  GAO  in  the  last  few  years.  The 
number  of  protests  filed  with  the  GSBCA  peaked  around  1 990  and  has  since 
declined.  Most  companies  correctly  see  a  protest  as  the  option  of  last  resort 
and  will  avoid  the  cost  and  contention  associated  with  a  protest  if  possible. 

Regarding  these  findings.  Judges  Daniels  and  Parker  observed  that  there 
has  been  a  significant  shift  in  the  sophistication  of  protests  in  direct  relationship 
to  improvements  in  government  procurement  procedures.  The  GSBCA  was 
established  at  about  the  same  time  that  the  government  first  began  to  use  the 
"best  value"  approach  for  determining  the  winning  offeror.  Since  there  were 
(and  still  are)  very  few  policies  and  guidelines  for  how  to  perform  "best  value" 
procurements,  government  agencies  stumbled  a  few  times  in  attempting  to 
implement  this  "new"  approach.  The  GSBCA  decisions  resulting  from  these 
flawed  early  "best  value"  procurements  are  the  most  thorough  description  of 
how  to  conduct  future  "best  value"  decisions.  The  decline  in  the  number  of 
protested  "best  value'  awards  in  the  last  few  years  can  be  directly  attributed 
to  the  government  learning  curve  enforced  by  the  GSBCA  protest  process. 

The  perception  underlying  the  OFPP  proposal  —  that  large  procurements 
are  protested  more  frequently  than  small  procurements  —  is  supported  by  our 
research.  In  reality,  most  GSBCA  protests  are  against  relatively  small  awards. 
Of  the  466  protests  filed  with  the  GSBCA  in  1 993  and  1 994,  only  34  were 
post-award  protests  of  contracts  over  $10  million  (one  protest  was  filed  with 
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the  GAO  in  1994). 

B.        GAO  Statistics  Overstate  Delays  Associated  with  Protests 

A  GSBCA  case  is  much  like  a  complex  U.S.  District  Court  case.  It  has 
discovery,  motions  practice,  a  trial  in  which  witnesses  are  examined  and  cross- 
examined  extensively,  and  a  decision  that  can  include  remedies  which  make  the 
time  and  expense  of  the  litigation  worthwhile.  This  process  is  completed  —  by 
law  —  in  the  unusually  short  time  of  45-60  days.  One  of  the  principal  criticisms 
of  the  Board  is  that  it  adds  substantially  to  the  time  it  takes  an  agency  to  award 
a  contract.  GAO's  report,  which  is  being  cited  as  supporting  these 
revolutionary  changes,  states  that  the  average  IT  contract  under  $250,000  took 
1 58  days  to  award,  while  the  average  contract  over  $25  million  took  669  days 
to  award. 

A  45-day  protest  process  is  significant  to  a  contract  which  takes  1 58 
days  to  award,  but  not  to  one  which  takes  almost  two  years.  The  GAO  report 
states  that  "protested  contracts  of  $25  million  or  more  took,  on  average,  222 
days  longer  (41  %)  than  non-protested  contracts."  Our  examination  of  the  IT 
contracts  awarded  in  FY  1993  and  1994  is  at  odds  with  GAO's  numbers. 

Figure  1  in  the  appendix  summarizes  the  disposition  of  the  35  protests  of 
awards  over  $25  million  in  1993-1994.  The  protests  filed  resulted  in  an 
average  of  a  45-day  delay  for  the  awards  protested,  and  an  average  of  8  days 
for  all  contracts  awarded.  The  222-day  delay  asserted  in  the  GAO  report 
cannot  be  supported  by  the  data  we  reviewed. 

The  GSBCA  provided  data  from  1987-1994,  which  include  settled  and 
dismissed  cases.  The  average  time  a  protest  is  on  the  Board's  docket  is  quite 
short,  about  30  days. 

In  1994,   119  out  of  the   179  protests  filed  (66%)  were  voluntarily 
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withdrawn,  many  within  two  weeks  of  filing.  A  substantial  number  of  these 
protests,  in  the  authors'  opinion,  could  have  been  avoided  if  the  agencies  would 
simply  have  provided  the  losing  offerors  a  thorough  debriefing.  The  Federal 
Acquisition  Streamlining  Act  (FASA)  was  a  major  step  in  the  right  direction  — 
the  number  of  protests  filed  should  decline  substantially  as  agencies  implement 
procedures  to  assure  thorough  debriefings. 

Four  hundred  and  fifty-two  major  IT  procurements  awarded  in  FY  1 990 
through  1 994  were  analyzed  and  summarized  according  to  the  amount  of  time 
agencies  needed  to  complete  major  IT  awards.  The  results  are  summarized  in 
Figure  2  {see  appendix).  While  there  is  a  relationship  between  size  of  the  award 
and  the  duration  of  the  procurement,  it  is  apparent  that  the  great  disparity 
among  procurement  periods  is  not  caused  by  protests  or  even  the  size  of  the 
award. 

Data  arranged  by  procuring  agency  (Figure  3,  appendix),  show  that  some 
agencies  take,  on  average,  twice  as  long  to  award  contracts  as  other  agencies 
with  equal  or  larger  procurements.  This  finding  reflects  the  need  for  the 
government  to  focus  its  attention  on  improving  the  procurement  times  of 
agencies  that  exceed  the  reasonable  average. 

Figure  2  reflects  the  additional  delay  due  to  post-award  protests  on  the 
portion  of  the  procurement  process  that  we  could  identify  from  public 
documents.  Agencies  frequently  spend  more  time  in  the  pre-Delegation  of 
Procurement  Authority  (DPA)  stage  determining  their  requirements  as  they  do 
in  the  post-DPA  stage  of  the  procurement  process.  The  General  Services 
Administration  (GSA)  studied  26  major  acquisitions  as  part  of  their  "Go  for  12 
Program"'  and  determined  that,  on  average,  agencies  spent  21  months  in  the 


'See  An  Interim  Report  on  the  Eumination  of  Unnecessary  Bottlenecks  in  the 
AcQUismoN  Process"  July  1987. 
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preparatory  phases  (determination  of  needs,  requirements  determination,  and 
alternatives  analysis)  and  1 7  months  in  the  actual  procurement  process. 

The  17-month  average  procurement  process  corresponds  to  the 
acquisition  times  we  identified;  the  1 987  average  is  consistent  with  the  data 
summarized  in  Figure  3.  Since  the  average  time  required  to  complete  recent  IT 
contract  awards  has  not  changed  from  the  period  the  GSA  studied,  it  Is 
reasonable  to  conclude  that  the  preparatory  phases  also  take  roughly  the  same 
amount  of  time  now  as  they  did  then.  For  the  awards  summarized  in  Figure  2, 
this  would  mean  that  the  585-day  average  required  for  contracts  over  $1  billion 
would  require  an  additional  723  days  for  the  preparatory  phases. 

Delays  do  occur,  and  agencies  suffer  from  them.  The  most  significant 
causes  of  delay,  however,  have  little  to  do  with  the  protest  or  the  Board's 
handling  of  a  protest.  If  an  agency  conducts  a  flawed  competition,  and  the 
Board  overturns  the  decision,  weeks  and  sometimes  months  are  spent  repeating 
what  was  done  wrong  in  the  first  place.  Agencies  that  object  to  fixing  what 
they  broke  have  a  problem.  But  the  burden  of  the  solution  should  be  on  those 
who  caused  the  problem. 


III.  THE  ADMINISTRATION'S  PROPOSAL  WOULD 
UNNECESSARILY  FRUSTRATE  PROTESTS  AND  REMOVE 
PROTECTIONS 

A.       The  Proposal  Fails  to  Fully  Appreciate  the  Importance  of  Bid 
Protests 

If  the  government  bought  goods  and  services  on  the  open  market  like 
everyone  else,  it  would  be  just  another  buyer,  without  special  rights  or 
privileges.  But  the  procurement  system,  as  codified  in  the  Federal  Acquisition 
Regulation  (FAR),  is  designed  to  protect  the  government  from  many  of  the 
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dangers  and  pressures  of  the  marketplace,  and  to  protect  offerors  from 
unreasonable  and  illegal  government  decisions. 

All  of  these  rules  —  and  the  long  period  it  takes  for  the  government  to 
make  an  award  decision  —  make  competing  for  IT  contracts  very  expensive. 
Companies  invest  enormous  financial  and  human  resources  in  preparing  and 
negotiating  proposals.  These  costs  are  acceptable  to  businesses  if  the 
competition  is  fair,  but  when  a  company  believes  it  was  wrongly  denied  a 
contract,  a  protest  results. 

The  federal  procurement  system  is  enormously  complex.  Like  the  tax 
code,  it  reflects  every  socio-economic  preference,  every  protection  against 
deceit,  and  every  check  and  balance  Congress  can  devise.  Moreover,  the 
procurement  laws  and  rules  place  tremendous  power  and  discretion  in  the  hands 
of  procurement  officials  who  choose  who  wins  and  who  loses  billions  of  dollars 
of  contracts  each  year. 

With  all  of  these  checks  and  balances  in  the  government's  favor,  only 
one  check  truly  protects  the  businesses  it  deals  with:  the  bid  protest  process. 
If  policymakers  only  knew  what  the  June  1 994  report  of  the  Administration's 
team  of  experts  reported,  they  would  believe  that  protests  are  the  reason  why 
agencies  don't  make  tough  decisions,  why  they  often  pass  up  leading-edge 
technology,  and  that  protests  are  often  used  by  incumbent  contractors  simply 
to  delay  having  the  old  contract  come  to  an  end.  Apparently  proponents  of  this 
change  believe  protests  lead  to  these  negative  consequences,  as  reflected  in  the 
NPR  Working  Group's  report.^  For  example,  OFPP  Administrator  Dr.  Steven 
Kelman  said  in  his  February  28,  1995  testimony  to  the  House  Government 
Reform  and  Oversight  Committee: 


'See  supra  note  1 . 
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[IJnnovation  and  creativity  are  being  stymied.  Excessive  protests 
are  one  of  the  most  important  barriers  to  innovation  . .  .  information 
technology  is  the  most  troubled  area  of  government  procurement. 
Thus,  excessive  amounts  of  litigation  have  not  prevented  the 
problems  from  being  worse  than  in  any  other  area  of  government 
contracting. 

But  all  too  often,  the  government  says  one  thing  and  does  another  or 
evaluates  proposals  so  poorly  that  the  decision  to  award  a  contract  is 
nonsensical.  Contractors  who  may  have  spent  hundreds  of  thousands  or  even 
millions  of  dollars  preparing  a  proposal  often  find  themselves  losing  a  contract 
they  should  have  won  because  the  agency  either  didn't  abide  by  the  terms  of 
the  request  for  proposals  (RFP),  or  violated  some  other  regulation  designed  to 
make  a  competition  fair. 

The  courts  have  described  the  government's  duty  as  an  implied  contract 
to  evaluate  proposals  fairly  and  in  accordance  with  the  terms  of  the 
competition.^  Protests,  In  court  or  otherwise,  are  the  only  means  for  the  bidder 
to  enforce  their  rights  under  such  a  contract. 

If  no  RFP's  were  poorly  written,  if  all  technical  evaluations  were  done 
correctly,  and  if  incorrect  price  evaluations  were  never  performed,  protests 
would  not  be  as  significant.  But  critical  mistakes  occur,  particularly  in  the 
largest  procurements,  even  when  experienced,  senior  personnel  are  directly 
involved  in  the  award.  In  short,  protests  are  necessary  because  the  government 
sometimes  does  a  very  poor  job  of  awarding  contracts  and  would  probably 
focus  less  effort  on  the  procurement  process  if  the  threat  of  a  protest  was 
eliminated. 

Government    agencies    view    compliance    with    many    of    the    FAR's 


^See,  e.g..  United  States  v.  John  C.  Grimberg  Co.,  702  F.2d  1362,  1367  (Fed.  Cir. 

1  983). 
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requirements  as  a  hindrance  to  streamlining  the  buying  process  and  greater 
efficiency.  Incidents  of  cronyism,  however,  do  occur,  and  institutional  bias  in 
favor  or  against  certain  companies  does  exist.  Without  protests,  companies 
would  only  be  able  to  judge  whether  they  lost  fair  and  square  by  the  assurances 
of  the  same  government  officials  who  directed  the  evaluation.  Companies  have 
no  other  recourse  to  remedy  an  unfair  loss. 

The  outcome  of  procurement  reform  will  have  very  significant  economic 
consequences.  The  government  spends  $25  billion  dollars  a  year  on 
information  equipment  and  services.  Winning  or  losing  a  single  contract  can 
determine  whether  even  a  Fortune  500  company  has  a  profitable  year.  If 
bidders  cannot  rely  upon  being  treated  fairly,  they  will  withdraw  from  the 
market.  Without  the  benefit  of  their  competition,  the  government  will  pay  more 
and  get  less  for  the  money  it  spends  on  technology.  A  system  that  reviews 
awards  that  may  be  illegal  or  flawed  must  be  fair  and  efficient,  or  consumers, 
the  government,  and  the  companies  will  all  lose. 

B.       The  Proposal  Overiooks  the  Merits  of  the  GSBCA  Process 

The  Administration's  proposal  seems  to  proceed  from  its  own  conclusion 
that  bid  protests  at  the  GSBCA  are  the  cause  of  most  of  the  problems  in  IT 
procurements.  But  the  GSBCA  protest  jurisdiction  was  established  when 
Congress  recognized  the  other  remedies  —  particularly  the  GAO  protest  —  were 

inadequate. 

1 .       A  Highly  Technical  Field  Requires  Specialized  Judges 

Information  technology  procurements  involve  unique  facts  and  issues. 
When  "best  value"  decisions  are  made  on  the  basis  of  the  terms  of  a  software 
license  or  on  which  software  package  is  more  "user  friendly"  than  another,  a 
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trier  of  fact  —  be  it  the  district  court  judge  or  the  GAO  hearing  officer  —  is 
almost  always  dealing  with  concepts  for  which  he  has  no  experience  or  training. 

A  protest  system  with  the  GAO  as  the  primary  arbiter  such  as  the  one 
proposed  would  be  flawed  in  two  ways.  First,  the  GAO  hearing  officer  is  not 
well  prepared  to  handle  complex  technological  issues.  Second,  and  more 
importantly,  in  court  or  at  the  GSBCA,  the  protester  can  obtain  the  facts  and 
present  live  testimony  to  the  trier  of  fact.  At  GAO,  discovery  is  almost  non- 
existent, and  the  government  controls  the  hearings.  The  protester  cannot 
compel  the  production  of  documents  or  the  testimony  of  witnesses  who  may 
be  the  only  source  of  information  on  a  key  issue. 

The  GSBCA  is  a  forum  without  these  difficulties.  Judges  on  the  Board  are 
immersed  daily  in  technical  issues  dealing  with  IT,  and  have  a  host  of  colleagues 
to  assist  in  their  understanding  of  complex  issues.  Those  litigating  before  the 
Board  do  not  have  to  start  at  the  level  of  teaching  the  FAR  to  the  judge  before 
presenting  the  merits  of  the  case.  This  is  an  enormous  advantage  for  the 
intervening  awardee  as  well  as  the  protester. 

2.        Suspensions 

Another  major  feature  that  serves  to  protect  the  rights  of  protesters  is 
that  the  GSBCA,  like  the  district  courts,  can  compel  an  agency  to  stop 
performance  of  the  contract  during  the  protest  period.  Agencies  can,  and  often 
do,  override  GAO  suspensions,  in  a  March  1,  1995  interview.  Chief  Judge 
Daniels  said,  "Our  ability  to  suspend  contracts  allows  us  to  fashion  real 
remedies.  Without  the  ability  to  decide  a  suspension  motion,  the  Board's 
effectiveness  would  be  greatly  reduced." 

The  importance  of  the  suspension  cannot  be  overstated.  The  trier  of  fact 
will  always  have  to  balance  the  harm  done  to  a  successful  protester  against  the 
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government's  liabilities  if  an  award  is  cancelled.  Since  its  inception  decades 
ago,  the  GAO  bid  protest  has  considered  this  perhaps  the  most  important 
consideration  in  deriving  a  remedy  for  a  successful  protester.  In  cases  where 
performance  is  continuing,  a  protester's  victory  is  usually  Pyhrric. 

Suspensions  are  routinely  granted  at  the  Board,  which  also  has  the  power 
to  enforce  them.  Under  the  Administration's  proposal,  this  would  also  be 
changed.  Agencies  would  be  able  to  override  a  GSBCA  suspension  as  easily  as 
they  can  at  GAO.  It  would  invite  agencies  to  foreclose  the  Board's  power  to 
grant  relief  of  any  value  to  the  protester. 

3.       Availability  of  De  Novo  Review 

Another  element  of  the  proposal  would  change  the  Board's  standard  of 
review  from  the  de  novo  standard  of  the  Brooks  Act  to  the  "rational  basis"  test 
first  described  by  the  D.C.  Circuit  in  one  of  the  early  unsuccessful  bidder  cases, 
M.  Steinthal  &  Sons  v.  Seamans,  455  F.2d  1259  (D.C.  Cir.  1971).  The 
"rational  basis"  test  is  rooted  in  the  Administrative  Procedures  Act  (APA),  the 
law  providing  district  courts  their  powers  to  review  an  agency's  action.  5 
U.S.C.  §  702  et.  seq. 

Under  the  APA,  the  courts  examine  an  administrative  record  and  decide 
whether  an  agency  has  made  a  rational  decision  on  the  basis  of  the  facts  it 
knew  at  the  time.  Id.  One  difference  is  that  in  a  de  novo  review,  the  Board  can 
consider  evidence  that  was  not  available  at  the  time  of  the  award.  In  the 
"rational  basis"  test,  a  decision  stands  unless  it  is  contrary  to  the  evidence  or 
violates  a  law  or  regulation. 

Both  the  administration  and  government  officials  seem  to  believe  that  the 
GSBCA's  use  of  the  de  novo  review  is  responsible  for  many  of  the  problems 
ascribed  to  the  protest  process.  They  assert  that  the  GSBCA's  use  of  de  novo 
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review  should  be  eliminated  in  order  to  somehow  improve  the  protest  process. 
Two  separate  and  distinct  issues  are  embedded  in  the  government's  concept  of 
de  novo:  (i)  full  discovery,  including  depositions,  interrogatories,  and  a  hearing 
on  the  merits;  and  (ii)  the  court's  willingness  to  consider  evidence  that  the 
deciding  official  did  not  consider. 

The  Board's  discovery  procedures  would  be  curtailed  in  the 
administration's  proposal.  Its  supporters  have  stated  that  discovery  should  be 
virtually  eliminated,  and  the  Board's  review  of  a  procurement  should  be  limited 
to  the  administrative  record  of  the  agency's  decision.  This  means  that  agencies 
will  be  careful  not  to  create  a  document  trail  which  would  allow  a  trier  of  fact 
to  find  evidence  of  bad  decisions  or  improper  behavior.  Without  depositions, 
agencies  could  effectively  deny  access  to  the  facts.  This  already  occurs  in 
some  GAO  proceedings  when  the  government  selects  the  documents  it  believes 
will  not  damage  its  case  and  labels  that  the  "record." 

GSBCA  procedures  clearly  provide  for  more  liberal  discovery  than  the 
procedures  the  GAO  follows.  Essentially,  they  provide  procedures  similar  to 
what  the  protestor  would  get  in  federal  court.  The  government's  proposal  to 
limit  discovery  to  the  documented  record  as  prepared  by  the  procuring  agency 
is  akin  to  denying  police  the  ability  to  use  radar  and  laser  speed  detectors  — 
leave  the  laws  in  place  but  limit  their  ability  to  enforce  them.  If  a  protester  can 
find  evidence  of  a  significant  failure  on  the  part  of  the  government  during  the 
procurement  that  would  affect  the  award  decision  then  the  decision  should  be 
overturned.  The  issue  here  is  not  the  protester's  rights  -  the  issue  is  the 
American  taxpayer's  right  to  expect  government  agencies  to  follow  regulations 
when  awarding  contracts. 

Despite  administration  officials'  statements,  GSBCA  judges  do  not  put 
themselves  in  the  place  of  the  procurement  authority.    A  careful  reading  of 
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GSBCA  decisions  shows  that  protests  are  granted  only  when  the  protester 
clearly  proves  that  the  agency  violated  a  regulation  or  policy  in  such  a  way  that 
the  violation  affected  the  selection  of  the  winning  offeror.  The  de  novo  vs. 
rational  basis  debate  is  a  curious  one,  particulariy  in  light  of  the  Board's  ruling 
in  Grumman  Data  Systems  v.  Department  of  the  Air  Force/°  where  the  Board 
said  that  it  could  consider  an  expert's  post-hoc  analysis  in  support  of  the 
government's  decision.  In  that  case,  an  experts'  new  version  of  a  cost- 
technical  tradeoff  decision  was  considered  in  finding  the  award  decision  valid. 
As  Judge  Parker  said,  "[tlhe  de  novo  standard  helps  the  government  more  than 
the  protester.  If  the  government's  rationale  doesn't  hold  up,  experts  can  be 
brought  in  to  prove  the  government  was  right." 

4.       Available  Remedies 

The  remedies  available  at  the  Board  can  make  the  price  of  the  protest 
worthwhile.  A  successful  protester  not  only  may  have  the  award  set  aside,  but 
it  also  may  recover  attorneys'  fees.  The  risk  in  a  protest  is  that  the  litigation 
cost  which,  in  larger  cases,  usually  exceeds  $100,000  (and  can  reach  two  or 
three  times  that  amount)  can  easily  exceed  the  benefit  of  bringing  the  case. 
Even  if  the  protester  wins,  there  is  no  guarantee  that  it  will  eventually  get  the 
contract.  A  preferrable  change  of  the  remedies  within  the  power  of  the  Board 
would  be  to  conform  to  those  of  the  district  courts  or  the  Court  of  Federal 
Claims. 


'°See  Grumman  II.  GSBCA  1 1939-P,  93-2  BCA  125,733  (1992) 
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C.       The    Proposal    Contains    Potentially    Damaging    Procedural 
Changes 

Three  procedural  changes  contained  in  the  Administration's  proposal  seem 
intended  to  deter  companies  from  protesting  government  decisions  and  would 
remove  important  protections  for  competing  companies.  The  first  would  allow 
agencies  to  demand  that  bidders  certify  that  they  would  give  up  their  protest 
rights  in  all  but  the  internal  agency  forum.  In  effect,  this  would  allow  agencies 
to  coerce  bidders  into  giving  up  their  rights  to  bring  their  protest  to  the  GSBCA 
or  the  courts.  Agencies  would  have  the  power  to  make  winning  a  contract 
contingent  on  waiving  protest  rights.  The  only  conceivable  purpose  of  this 
proposal  is  to  make  sure  that  either  a  company  waives  its  protest  rights,  or  that 
the  only  competitors  with  a  chance  of  winning  will  be  the  ones  willing  to  waive 
their  rights. 

The  second  change  would  give  the  agencies  authority  to  proceed  with 
contract  awards  at  their  discretion  despite  the  filing  of  a  protest.  The  remedy 
available  to  a  successful  protester  frequently  depends  on  whether  the  awardee 
has  performed  some  or  all  of  the  contract  work.  One  of  the  principal  reasons 
that  the  GAO  and  the  GSBCA  can  grant  a  meaningful  remedy  for  the  protester 
is  that  the  agency's  actions  are  frozen  in  place,  reducing  the  government's 
liability  if  they  have  to  cancel  an  award.  The  effect  of  this  change  will  be  that 
the  successful  protester  will  have  only  a  hollow  victory.  With  contract 
performance  continuing,  the  government  will  argue  against  cancelling  the  award 
because  of  its  termination  liabilities. 

The  third  change  would  prevent  unsuccessful  protesters  from  recovering 
their  costs  as  part  of  normal  overhead  or  general  and  administrative  expenses. 
This  is  just  one  more  example  of  the  price  companies  pay  for  the  phvilege  of 
doing  business  with  the  government.    Add  it  to  the  list  which  now  includes 
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lobbying  expenses,  advertising,  and  a  host  of  other  normal  business  expenses 
which  the  government  chooses  not  to  pay,  and  which  come  out  of  profit.  This 
would  be  a  significant  penalty  that  would  discourage  many  small  company 
would-be  protesters  from  asserting  their  rights. 

D.       One  Prudent  Reform:  Eliminating  District  Court  Jurisdiction 

The  Administration's  proposal  would  take  the  intelligent  step  of  divesting 
federal  district  courts  of  jurisdiction  over  protest  matters.  The  many  efforts  to 
alter  the  district  courts'  jurisdiction  over  the  past  few  years  have  created  much 
confusion.  The  Court  of  Federal  Claims,  if  given  the  resources  and  the  remedial 
powers  needed  to  do  the  job,  could  be  an  adequate  replacement.  But  the 
court's  remedial  powers  now  only  extend  to  pre-contract  protests.  The  court 
can  readily  substitute  for  the  district  courts  only  if  its  powers  are  extended  to 
post-award  matters,  and  its  expertise  is  developed  to  handle  IT  cases.  The 
gains  in  uniformity  of  law  and  expertise  of  the  court  should  outweigh  the 
inconvenience  of  having  all  of  the  cases  heard  by  the  one  court. 

IV.     WORKABLE  SOLUTIONS  TO  BID  PROTEST  PROBLEMS 
A.      Addressing  Abuse  of  the  Protest  Process 

Many  opponents  of  the  GSBCA  process  point  to  alleged  abuse  as  the 
reason  for  mandating  change.  But  how  much  abuse  is  there?  Dr.  Kelman  said 
in  his  February  28,  1 995  testimony: 

[T]he  system  for  hearing  bid  protests  of  information  technology 
procurements  at  the  GSBCA  is  not  working.  Incumbent  contractors  who 
have  lost  a  re-competition  routinely  protest,  simply  to  delay  the  start  of 
the  new  contract  so  the  old  contractor  can  continue  to  receive  revenues 
while  the  litigation  is  going  on. 
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Little  evidence  exists  to  support  this  statement;  however,  there  was  an 
interesting  pattern  in  the  frequency  with  which  companies  filed  protests:  two 
relatively  small  companies  account  for  a  disproportionate  number  of  the  protests 
filed.  In  1 993,  one  company  (and  a  related  firm)  filed  56  protests  (almost  20%) 
out  of  a  total  of  287  GSBCA  protests  filed,  while  another  company  accounted 
for  an  additional  14  protests  (5%).  In  1 994,  the  first  company  filed  1 7  protests 
(9%)  and  the  other  company  filed  eight  protests  (4%).  No  large  government 
contractor  comes  even  close  in  the  number  of  protests  filed  during  the  same 
period. 

Firms  that  irresponsibly  protest  any  and  all  awards  they  do  not  win  cause 
the  government  additional  effort  and  delay.  What  must  be  examined  is  how  to 
discourage  irresponsible  protests  without  discouraging  companies  that 
legitimately  believe  that  they  have  been  unfairly  treated  from  protesting.  The 
Administration's  proposal  will  not  be  effective  in  this  regard  and  in  fact  may 
cause  more  harm  than  good. 

The  proposal  includes  three  ideas  intended  to  discourage  what  the 
administration  labels  frivolous  protests: 

•  allow  GAO  and  GSBCA  to  impose  some  form  of  financial  liability  for 
protests  they  determine  are  frivolous; 

•  do  not  allow  companies  to  include  protest  costs  for  protests  that 
are  not  granted  in  their  overhead  pools;  and 

•  require  companies  to  first  protest  to  some  form  of  dispute 
resolution  forum  to  be  set  up  by  each  agency  before  the  companies 
can  file  with  the  GSBCA  or  GAO. 

The  "frivolous"  protest  is  a  very  difficult  concept  to  define.  If  the  GAO 
or  GSBCA  were  to  attempt  to  impose  financial  or  other  sanctions  for  protests 
they  determined  to  be  frivolous,  this  would  lead  to  more  litigation  rather  than 
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less.  The  only  firms  that  would  actually  suffer  penalties  for  filing  frivolous 
protests  are  those  that  cannot  afford  to  or  choose  not  to  hire  experienced 
counsel. 

Disallowance  of  protest  costs  is  a  regressive  penalty  very  much  like  a 
sales  tax.  The  smaller  firms  that  file  one  protest  in  a  year  would  experience  a 
proportionately  much  greater  economic  loss  than  the  large  firms  that  can  more 
readily  absorb  the  cost  of  litigation.  Firms  that  choose  to  file  protests  using  in- 
house  personnel  (including  both  of  the  frequent  protesters  mentioned  above) 
would  not  be  discouraged  from  filing  protests  because  their  protest  costs  are 
in  salaries  rather  than  legal  fees  that  can  readily  be  excluded  from  overhead. 

If  the  Administration's  proposals  will  not  discourage  the  few  irresponsible 
firms  from  filing  a  disproportionate  share  of  protests,  is  there  another  solution? 
Two  approaches  could  be  examined.  Both  involve  public  identification  of  the 
firms  that  abuse  the  protest  process.  Government  agencies  should  consider 
"propensity  to  protest"  as  part  of  the  past  performance  of  an  offeror  just  as 
private  industry  would  consider  troublesome  behavior  on  the  part  of  a  supplier 
when  awarding  new  contracts.  This  would  call  for  very  subjective  judgements 
of  an  offeror's  propensity  to  protest  and  the  relative  merits  of  past  protests. 
Industry  in  general  does  not  condone  irresponsible  protests  and  some  peer 
pressure  could  be  brought  to  bear  on  firms  if  others  in  the  same  market  were 
made  aware  of  this  excessive  behavior. 

While  the  idea  of  an  independent  forum  in  each  agency  to  hear  protests 
appears  to  offer  a  streamlined,  inexpensive  way  to  resolve  protests,  this 
process  will  lead  to  longer  delays  and  more  disruption,  costing  the  government 
more  in  resources  than  the  current  protest  process.  First,  government  agencies 
would  have  to  establish  procedures  and  policy  for  these  forums  and  assign 
senior  personnel  to  this  effort.  This  process  will  lead  to  many  studies  and  much 
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time  expended  that  makes  no  contribution  to  tlie  agency's  mission.  Most 
agencies  cannot  afford  to  have  their  senior  personnel  tied  up  in  protest 
resolution.  Also,  unless  a  firm'has  been  coerced  into  waiving  its  other  rights  it 
can  still  file  a  protest  at  the  GSBCA  or  GAO.  The  agency  process  will  add  to 
the  delay  caused  by  a  protest. 

B.       Appropriate  Solutions 

The  bid  protest  process  is  in  need  of  reform,  but  most  of  the  features  of 
the  GSBCA  should  be  preserved  if  fundamental  fairness  of  the  contract  award 
process  is  to  be  maintained.  The  key  to  reform  can  be  found  in  the  work  of  the 
Section  800  Panel,  which  recommended  that  GSBCA  procedures  be  expanded 
to  cover  all  procurements  in  all  agencies. 

To  accomplish  this,  policymakers  can  consider  the  following  ideas: 

1 .  GSBCA's  jurisdiction  could  be  expanded  to  all  procurements  over 
$1  million.    It  could  be  given  the  authority  to  grant  any  remedy 
including  directed  awards,  available  in  the  Court  of  Federal  Claims; 

2.  GAO  could  have  exclusive  jurisdiction  over  procurements  under  $  1 
million.  GAO's  procedures  could  be  conformed  to  the  GSBCA's, 
and  suspensions  of  procurements  made  a  decision  of  the  GAO; 

3.  When  considering  past  performance  in  awarding  contracts 
agencies  should  give  lower  grades  to  companies  which  file  frivolous 
protests.  If  debriefings  are  improved  and  a  company  has  more  than 
a  few  protests  which  are  not  settled  but  voluntarily  dismissed 
before  tnal,  that  should  be  considered  evidence  of  frivolous 
protests; 

4.  The  Court  of  Federal  Claims  should  have  jurisdiction,  both  pre-  and 
post-award,  over  any  protest  matter.  Limiting  the  court  to  pre- 
award  cases  makes  no  sense.  The  provisions  establishing  the 
Court  s  junsdiction  could  give  it  the  power  to  grant  any  appropriate 
remedy  both  before  and  after  award;  and 

Agencies  such  as  the  U.S.  Postal  Service  that  are  not  now  subject 
to  CICA,  the  Brooks  Act,  and  other  procurement  law  could  be 
covered  by  those  laws  so  that  the  agencies  are  held  to  the  same 
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standard  of  performance  and  bid  protest  remedies  as  are  others 
buying  for  the  government. 


CONCLUSION 

The  problems  with  the  IT  procurement  process  cannot  be  solved  by 
throwing  away  the  bid  protest.  The  bid  protest  system,  for  all  of  its  faults, 
remains  the  one  viable  means  of  enforcing  the  fairness  of  a  contract  award.  As 
Churchill  said  of  democracy,  the  bid  protest  is  the  worst  system  to  enforce  the 
rules  of  competition  —  except  for  all  the  others. 


23 
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APPENDIX:  Bid  Protest  Data 


~ 

UJ 

•i^; 

0 

>- 

^_^ 

00 

'^ 

^ 

< 

5^ 

•n 

r*. 

0\ 

<s 

0 

^^ 

00 

.^ 

<0 

XO 

V 

© 

VO 

2 

ao 

*n 

_j 

<N 

00 

»n 

»/% 

m 

00 

<N 

00 

»n 

« 

<N 

« 

<N 

v^^ 

■V 

> 

Q 

a 

— 

?i 

< 

2! 



■.31 

CO 

co 

§ 

"*,* 

oi 

0 

uu 

< 

-■"i 

UJ 

_ 

_ 

CN 

^ 

^ 

„ 

_ 

«n 

fn 

<N 

« 

»N 

NO 

— 

— 

-1 

CO 

>• 

0 

< 

Tl- 

3 

< 

a. 

oi 

2 
1 

2 

Q 

1- 

u 

a. 
w 

a 

1l 

uu 

EL 
U 

> 
< 

S 

0 

< 
< 

Q 

^ 

g 

Q 

Q 
U 

CO 
CO 

^ 

^ 

Q 

^ 

a 

Q 

Pu 

CO 

y 

D 

2 

2 

u 
Q 

a 

I 

CO 

0 

CO 

1 

Q 

2 

u 
Q 

Q 

a 

X 
H 

CO 

> 
< 

1 

0 

s 

i. 

Q 

i 

£ 

£ 

^ 

H 

Q 
u 

CO 

2 

H 

"■ 

(b 

0 

00 

§ 

0\ 

1 

s 

"Z 

Ou 

H 

0 

<N 

(N 

:d 

i 

Ou 

0 

s 

_ 
— 

< 

CO 

< 

CO 

co 
u 

0 

<N 

Ov 

>o 

ae 

0 

i 

in 

H 

0 

) 

0 

a: 

Z 

CL 

0 

CO 

9 

< 
< 

•» 

ao 

s 

0 

-■ 

^^ 

"2 

u 

co" 

\ 

Q 

0 

< 

] 

LU 

2 

h- 

1  c;< 

<   ic£  lad 

2 

? 

1 
i 

1 

<l'::^ 

0 
§ 

2 

2 
§ 

0 

2 

0 

w^ 

«n 

CM 

\ 

< 

*^ 

*^ 

Vh 

** 

M 

<^ 

(   1   l> 

,^_ 



A 



A 

A 

A 

A 

A 

24 

Copyright  ®  1 995  Washington  Legal  Foundation 


129 


T3 
CO 


CO 

O  g 


Q-  g 


O 

£_ 
Ll_ 

CO 

CO 
Q 


CO 
05 
05 


> 


(0 

3 


o 

LO 

O 

O 

O 

o 

1— 

C\J 

LD 

O 

O 

o 

iJ^ 

</^ 

<^ 

■^ 

in 

o 

A 

A 

A 

<^ 

i^ 

»^ 

A 

A 

A 

1- 

•H 


25 
Copyright  *  1 995  Washington  Legal  Foundation 


130 


03 


en 

o 

Q 

"H 

DC 
< 

^ 

< 

< 

CL 

Q 

O) 

"^ 

E 

' 

O 

o 

L. 

LL 

^ 

> 

CO 

Ll_ 

-H 

C 

o 

o 

c 

(U 

< 


CO 
Qi 

CD 
•H 


26 


Copyright  •  1 995  Washington  Legal  Foundation 


131 


Legal  Policy  Advisory  Board 


Frank  J.  Fahrenkopf,  Jr.,  Esq. 

Hogan  &  Hanson 
Washington,  D.C. 

Chairman  Of  The  Board 


Hon.  George  Allen 

Governor 
Commonwealth  of  Virginia 

Joseph  A.  Artabane,  Esq. 

Riley  &  Artabane.  PC 

Russell  Banks 

President 

The  Grow  Group 

Professor  Randy  E.  Barnett 

Boston  University 
School  of  Law 

Thomas  Hale  Boggs,  Jr.,  Esq. 

Patton  Boggs 

Professor  James  E.  Bond 

University  of  Pugei  Sound 
School  of  Law 

Gary  B.  Bom,  Esq. 

Wilmer.  Cutler  &  Pickering 
London.  England 

Barbara  K.  Bracher,  Esq. 

Washington.  DC 

Susan  G.  Braden,  Esq. 

Ingersoll  &  Bloch 

Hon.  James  H.  Burnley,  IV 

Winston  &  Strawn 

Arnold  Bums,  Esq. 

Proskauer  Rose  Goetz  &  Mendelsohn 
New  York,  New  York 

Professor  Tom  Campbell 

California  State  Senator 

Kenneth  W.  Clarkson,  Ph.D. 

Director 

Law  &  Economics  Center 

University  of  Miami 


General  Counsel  &  Staff  Director 
House  Judiciary  Committee 

Joseph  E.  diGenova,  Esq. 

Manatt.  Phelps  &  Phillips 

William  A.  Donobue,  Ph.D. 

New  York.  New  York 

Professor  Richard  E.  Duncan 

University  of  Nebraska-Lincoln 
College  of  Law 

Richard  Duesenberg 

Senior  Vice  President  and 
General  Counsel 
Monsanto  Company 


Professor  Gerald  T.  Dunne 

Saint  Louis  University 
School  of  Law 

J.  Terry  Emerson,  Esq. 

Richmond.  Virginia 

Hon.  Kirk  Fordice 

Governor 

State  of  Mississippi 

Professor  Charles  Fried 

Carter  Professor  of  luhsprudence 
Harvard  Law  School 

Hon.  Kent  Frizzell 

Director 

National  Energy  Law  &  Policy  Institute 

University  of  Tulsa 

College  of  Law 

Professor  Ernest  GcUhom 

George  Mason  University  Foundation 

Professor  of  Law 

George  Mason  University  School  of  Law 

Professor  Jules  B.  Gerard 

Washmgton  University  in  St.  Louis 
School  of  Law 

Albert  Gidari,  Esq. 

Perkins  Coie 
Seattle.  Washington 

Professor  Lino  A.  Graglia 

University  of  Texas  at  Austin 
School  of  Law 

Tbomas  J.  Graves,  Esq. 

Director  of  Federal  Affairs 

National  Paint  and  Coatings  Association 

Professor  William  F.  Harvey 

Indiana  University  School  of  Law 

Professor  Maurice  J.  Holland 

University  of  Oregon  School  of  Law 

David  M.  Ifshin,  Esq. 

Cassidy  &  Associates,  Inc. 

Clarence  T.  Kipps,  Jr.,  Esq. 

Miller  &  Chevalier 

Philip  A.  Lacovara,  Esq. 

Mayer.  Brown  &  Piatt 
New  York.  New  York 

H.J.  (Tex)  Lczar,  Esq. 
Daniel  &  Lezar 
Dallas.  Texas 

Susan  W.  Liebeler,  Esq. 

Senior  Vice  President 

Legal  Research  Network,  Inc. 

Los  Angeles,  California 

Roger  J.  Marzulla,  Esq. 

Akin.  Gump.  Strauss,  Bauer  &  Feld 

Professor  Michael  W.  McCoimell 

University  of  Chicago  Law  School 

Professor  John  Norton  Moore 

University  of  Virginia 
School  of  Law 

Glen  D.  Nager,  Esq. 
Jones.  Day.  Reavis  &  Pogue 


Hon.  Gale  A.  Norton 
Anomey  General 
State  of'^  Colorado 

Theodore  B.  Olson,  Esq. 

Gibson,  Dunn  &  Cruicher 

W.  Hugh  O'Riordan,  Esq. 

Givens.  Ptirsley  &  Huntly 
Boise,  Idaho 

Robert  D.  Paul,  Esq. 

Shaw.  Pittman.  Potts  &  Trowbridge 

Steve  Pejovicb,  Ph.D. 

Director 

Center  for  Free  Enterprise 

Texas  A&M  University 

Professor  Stephen  B.  Presser 

Northwestern  University 
School  of  Law 

Professor  George  L.  Priest 

John  M.  Olin  Professor  of  Law 
and  Economics 
Yale  Law  School 

Professor  Ralph  A.  Rossum 

Claremont  McKenna  College 

Charles  F.  (Rick)  Rule,  Esq. 
Covington  &  Burling 

Peter  J.  Rusthoven,  Esq. 

Barnes  &  Thomburg 
Indianapolis,  Indiana 

Hon.  Kenneth  W.  Starr 

Kirkland  &  Ellis 

Hon.  Hal  Stnitton 

Stratton  &  Cavin.  PA 
Albuquerque.  New  Mexico 

Ambassador  Robert  S.  Strauss 

Akin,  Gump.  Strauss.  Hauer  &  Feld 

Larry  D.  Thompson,  Esq. 

King  &  Spalding 
Atlanta,  (jeorgia 

Hon.  Tommy  Thompson 

Governor 

Sute  of  Wisconsin 

Steven  J.  Twist,  Esq. 

Corbin.  Twist  &  Cook 
Phoenix,  Arizona 

Professor  Jonathan  K.  Van  Patten 

University  of  South  Dakota 
School  of  Law 

Hon.  William  F.  Weld 

Governor 

State  of  Massachusetts 

Richard  K.  Willard,  Esq. 

Steptoe  &  Johnson 

Warren  R.  Wise 

Former  Executive  Vice  President 
and  General  Counsel 
Massachusetts  Mutual  Life 
Insurance  Company 

Wayne  Withers 

Semor  Vice  President 
and  General  Counsel 
Emerson  Electric  Company 


132 

Electronic  Industries  Association 
National  Security  Industrial  Association 

Statement  for  the  Record 

House  Committee  on  Small  Business 

Hearing  on  Procurement,  Small  Business  View  of  H.R.  1670 

June  29, 1995 


On  behalf  of  the  members  of  the  Electronic  Industries  Association  (EIA)  and 
National  Security  Industrial  Association  (NSIA),  many  of  which  are  small  and 
medium  sized  business,  we  are  pleased  to  submit  our  views  on  H.R.  1670,  the 
"Federal  Acquisition  Reform  Act  of  1995." 

EIA  and  NSIA  recognize  a  need  for  fundamental  reform  of  the  Federal  acquisition 
process.  We  were  very  encouraged  by  the  enactment  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FAS  A).    Our  members  heheve  that  FAS  A  represents 
the  most  comprehensive  govenmient-wide  acquisition  reform  effort  in  over  a 
decade.    While  FAS  A  began  the  acquisition  reform  process,  we  firmly  beheve  that 
additional  legislative  reform  and  dihgent  FASA  implementation  oversight  are 
warranted. 

H.R.  1670  is  a  vehicle  for  further  congressional  action  on  acquisition  reform.  EIA 
and  NSIA  value  this  opportunity  and  these  discussions.  In  particular,  our 
members  strongly  support  Titles  n  and  IH  of  H.R.  1670.  Title  n  completely 
exempts  commercial  items  fi^om  the  onerous  cost  or  pricing  data  requirements  of 
the  Truth  in  Negotiation  Act  (TINA);  Title  EI  calls  for  greater  rehance  on  the 
private  sector,  and  eliminate  non-value  added  administrative  burdens  on 
contractors.  These  provisions  will  have  a  positive  impact  on  industry,  including 
encouraging  small  businesses  and  commercial  items  supphers  —  that  otherwise 
might  not  do  business  with  the  government  ~  to  participate  in  the  Federal 
marketplace. 

With  respect  to  Title  IV  of  H.R.  1670,  reform  of  the  bid  protest  system,  EIA  and 
NSIA  have  joined  with  other  associations  to  develop  recommendations  offered  by 
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the  multi-association  Acquisition  Reform  Working  Group  (ARWG)*.  These 
comments  espouse  a  four-phase  approach  which  includes:  1)  Prompt  and  detailed 
debriefings  [as  called  for  in  FASA];  2)  Objective,  senior-level  agency  review;  3) 
Board-supervised  alternative  disputes  resolution  (ADR)  process;  and  4) 
U.S.B.C.A.  a  quasi-judicial  process. 

Finally,  with  respect  to  Tide  I,  the  alternative  "maximum  practicable"  competition 
language,  members  of  our  organizations,  large,  medium  and  small,  all  agree  that  it 
is  a  waste  of  time  and  valuable  resources  to  compete  for  Federal  procurement 
programs  in  which  they  have  no  viable  chance  of  winning.    Competition  in  the 
Federal  marketplace  should  be  aggressively  pursued,  but  when  a  contractor  may 
not  be  in  a  viable  position  to  win  a  contract  award  it  needs  to  be  told  promptly,  be 
given  a  thorough  debriefing,  and  decide  whether  to  pursue  the  procurement. 

ARWG  has  taken  a  position  which  supports  the  concept  of  providing  government 
agencies  with  the  option  of  conducting  procurements  utilizing  something  less  than 
"full  and  open  competition,"  as  traditionally  defined,  while  still  maintaining  the 
key  attributes  of  fiill  and  open  competition.  While  the  current  congressional  debate 
seems  to  be  focused  on  the  terminology  of  "fiill  and  open"  vs.  "maximum 
practicable,"  ELA  and  NSIA  are  focusing  on  the  goals  of  Title  I  of  H.R.  1670.  As 
we  understand  it.  Title  I  offers  ways  to  reduce  the  time  in  which  contractors  are 
engaged  in  the  bid  process,  potentially  wasting  precious  resources.  ELA  and  NSIA 
applaud  this  goal.  Here,  too,  ELA  and  NSLA.  have  joined  with  other  associations  to 
develop  recommendations  to  Titie  I  which  are  offered  as  a  starting  point  for 
discussions  on  refining  the  Titie  I  approach.  These  detailed  ARWG  comments  are 
attached. 

ELA  and  NSL\  hope  that  the  Small  Business  Committee  will  find  merit  in  the 
recommendations  offered  herein  and  that  you  will  work  with  the  sponsors  of  H.R. 
1670  and  industry  to  continue  the  critical  process  of  acquisition  reform. 


*  ARWG  members  include:  Aerospace  Industries  Association,  American  Defense 
Preparedness  Association,  American  Electronics  Association,  Contract  Services  Association, 
Electronic  Industries  Association,  National  Security  Industrial  Association,  Professional 
Services  Council,  Shipbuilders  Council  of  America,  and  the  US  Chamber  of  Commerce. 
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EIA/NSIA  Testimony  for  the  Record  ATTACHMENT 

ACQUISITION  REFORM  WORKING  GROUP  (ARWG) 
RECOMMENDATION  ON  H.R  1670  -  TITLE  I 

o  Pre-Offer  Phase 

1)  Agency  must  post  notice  of  intent  to  issue  a  solicitation;  notice  includes  a  reasonably 
detailed  synopsis  of  requirements  as  well  as  the  criteria  on  which  both  early  narrowing 
and  final  source  selection  will  be  based.  Notice  also  specifies  that  the  Agency  will 
require  brief  statements  of  interest/qualifications  fi'om  firms  wishing  to  participate  in  the 
solicitation,  and  that  all  parties  submitting  such  information  will  be  notified  by  the 
agency  if  the  agency  believes  the  firm  has  a  reasonable  chance  of  prevailing    The  notice 
must  also  include  an  announcement  of  any  agency  intent  to  seek  to  limit  the  competitive 
range  in  the  post-offer  phase,  and  the  criteria  on  which  such  a  downselect  decision  will 
be  made. 

2)  All  interested  parties  must  respond  to  the  notice  with  brief  synopses  of  qualifications 
and  interest  addressing  the  agency's  evaluation  criteria. 

3)  Agency  conducts  initial  evaluation  of  responses  of  interests  and  capabilities  and 
issues  advisory  opinions  (regarding  a  firm's  competitive  position)  to  all  firms  that 
submitted  such  responses,  based  on  the  baseline  criteria  contained  in  the  initial  notice. 

4)  Agency  issues  formal  solicitation  to  all  companies  who,  based  on  the  preliminary 
screening,  are  deemed  to  have  a  chance  of  success    Any  company  that  was  notified  it 
was  not  likely  to  prevail,  but  still  wishes  to  pursue  the  procurement,  may  request  a 
solicitation  and  proceed    Offerors  who  did  not  respond  to  the  initial  request  for 
statements  of  qualifications  and  interest  may  also  still  request  solicitations  at  this  point, 
but  the  government  has  no  obligation  to  consider  their  proposals. 

o  Post-Offer  Phase 

5)  Agency  may  evaluate  proposals  and  eliminate  certain  oflFerors  fi'om  the  soUcitation 
(according  to  criteria  specified  in  the  notice  of  intent  and  solicitation)  as  long  as  there 
remain  no  fewer  oflFerors  in  the  competitive  range  than  announced  in  the  notice  of  intent, 
and  providing  that  immediate  debriefings  are  made  available  to  those  oflFerors  who  are 
eliminated.  This  elimination  fi-om  the  solicitation  decision  is  protestable. 

In  addition,  while  ARWG  believes  no  changes  to  a  solicitation  should  be  allowed  after  it 
is  issued,  there  should  certainly  be  none  allowed  after  a  downselect. 

RATIONALE:    ARWG  beheves  this  approach  carries  many  advantages  and  can  be  tailored  to 
be  used  on  both  large  dollar  procurements  with  relatively  short  bidder's  lists,  and  for  smaller 
dollar  procurements  and  commodities  purchases  that  may  attract  Uterally  himdreds  of  qualified 
oflFerors. 
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^s  CCIA 


Computer  t  Cr."'.munii  .i;ii;i 


in'''on.  DC.  20001 


666  ElevHiith  Sl.-fel.  X.'A  .  Si   ir,  flrrr 


1202)  "33-05.14 


June  29, 1995 

The  Honorable  Jan  Meyers,  Chairman 

and  The  Honorable  John  J.  LaFalce,  Ranking  Minority  Member 
The  Committee  on  Small  Business 
U.  S.  House  of  Representatives 
2361  Rayburn  House  Office  Building 
Washington,  DC    20515-6315 

Dear  Madam  Chairman  and  Mr.  Ranking  Minority  Member: 

My  rume  is  Edward  J.  Black  and  I'm  President  of  the  Computer  &  Communications 
Industry  Association  (CCIA).  Thank  you  for  inviting  me  to  survey  the  federal 
procurement  world  and  to  provide  you  a  background  perspective  on  some  issues 
that  should  be  of  jurisdictional  interest,  so  far  as  Small  Business  is  concerned.  I 
respectfully  request  that  this  letter  and  accompanying  statement  and  attachments  be 
incorporated  in  the  Hearings  Record  of  your  deliberations  covering  H.R.  1670,  the 
"Federal  Acquisition  Reform  Act  of  1995."  CCIA  is  an  association  of  companies 
which  represent  all  facets  of  the  computer  and  communications  industry. 
Collectively,  our  members  generate  annual  revenues  of  nearly  $190  billion;  many 
are  substantially  involved  in  the  Federal  marketplace.  We  have  many  small 
businesses  as  members  and  among  our  charter  practises  is  assistance  to 
entrepreneurial  companies  striving  to  enter  the  American  economic  mainstream. 


I  have  been  heartened  to  learn  of  your  resistance  to  provisions  of  law  that  would 
restrict  the  opportunity  of  many  firms  to  participate  in  federal  procurement,  lessen 
the  standard  of  competition,  confer  unprecedented  powers  upon  the  Office  of 
Federal  Procurement  Policy,  and  allow  huge  pilot  programs  to  begin  before  the 
FACNET  mechanism,  which  would  alert  business  to  participation  opportunities,  is 
in  place.  I  respectfully  ask  that  you  continue  to  stand  strong  in  favor  of  full,  free, 
and  open  competition  and  its  required  "de  novo"  standard  of  review  at  the  GSBCA 
in  order  to  deliver  what  a  procurement  standard  of  "maximum  practicable 
competition"  cannot  insure:  FAIRNESS~as  you  consider  H.R.  1670  and  other  free- 
standing procurement  bills.  CCIA  will  stand  with  you. 
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CCIA  testified  earlier  this  year  before  the  House  Goverrunent  Reform  and  Oversight 
Committee  and  I  testified  in  May  before  a  joint  meeting  of  the  House  Government 
Reform  and  Oversight  and  National  Security  Committees  on  these  issues.  Because 
it  should  be  included  as  badcground  for  your  Hearing  Record,  both  my  written  and 
oral  testimony  are  attached.  Furthermore,  should  the  Small  Business  Committee 
decide  to  consider  these  or  other  issues  associated  with  H.R.  1670  in  greater  depth,  I 
would  be  pleased  to  provide  you  with  the  Computer  &  Communications  Industry 
Association's  perspective. 

We  have  critiqued  H.R.  1670,  and  that  is  necessary;  but  we  actually  owe  its  framers  a 
debt  of  gratitude  for  starting  the  process.  And  we  hope  that,  by  standing  on  their 
shoulders,  all  of  us  can  see  a  little  further  into  the  future  and  move  toward 
constructive  activity.  There  i&  work  yet  to  be  done,  e.g..  the  actual  day-to-day 
regulatory  operation  of  FASA  I.  Even  with  constricted  budgets  and  limited  taxpayer 
tolerance,  it  is  critical  that  the  federal  procurement  system  be  perceived  to  run  fairly 
and  fully  competitively,  as  well  as  efficiently,  and  cost  effectively.  The  real 
legislative  issue  boils  down  to:  "Can  the  public  and  private  sectors  ever  completely 
cooperate  with  one  another  in  procurement  while  absolutely  protecting  one 
arujther's  public  and  private  fiscal  stewardship  responsibilities?  And,  if  so,  how?" 
The  remainder  of  our  submission  describes  some  of  the  strengths  and  weaknesses  of 
federal  procurement  policies  and  practices,  and  outlines  points  for  consideration 
when  creating  a  prescription  for  healthy  reforms. 

Thank  you  for  the  opportimity  to  be  of  service  to  the  Small  Business  Committee.  If 
I  can  help  you  further  in  any  way,  please  call  me  at  (202)  783-0070  or  write  to  me  at 
CCIA's  return  address.  It  has  been  a  pleasure  to  provide  this  perspective  on  federal 
procurement  to  you.  I  hope  it  is  useful. 

Sincerely, 


^^" 


Edward  J.  Black,  President 

Computer  &  Commurucations  Industry  Association 
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FEDERAL  PROCUREMENT:  A  DESCRIPTION  OF  STRENGTHS 
AND  WEAKNESSES;  AND  POINTS  TO  CONSIDER  WHEN 
CREATING  A  PRESCRIPTION  FOR  HEALTHY  REFORMS 

GENERAL  BACKGROUND:  THE  CURRENT  SITUATION 

Last  year  (1994)  the  Congress  passed,  and  the  President  signed,  a  far  reaching,  but 
carefully  crafted  law,  the  Federal  Acquisition  Streamlining  Act  of  1994  (also  known 
as  FASA  I).  This  occurred  because  several  years  ago  a  consensus  developed  that 
there  were  important  changes  that  should  be  made  in  the  way  the  federal 
government  buys  our  industry's  goods  and  services.  Though  there  has  been  no 
opportunity  yet  to  practise  these  recently  enacted  reforms,  and,  therefore,  no 
opportunity  to  evaluate  their  effectiveness,  or  their  impacts  upon  business,  there  are 
again  voices  clamoring  for  a  new  round  of  legislative  changes.  Among  the  new 
legislation  is  H.R.  1670;  but,  unlike  FASA  I,  1670's  proposals  have  not  been  the  result 
of  wide-spread  consensus. 

CCIA  strongly  supported  FASA  I  last  year  and  still  believes  that  many  of  its 
provisions  will  significantly  improve  the  Government's  ability  to  acquire  high 
technology  products  offered  by  all  vendor  communities:  small  business, 
small/disadvantaged  business,  and  large  business.  But,  even  last  year  we  warned 
that  FASA  will  change  numerous  aspects  of  federal  contracting  and  it  will  take 
many  months  for  the  procurement  community  to  absorb  and  adapt  to  them. 

THE  NEED  FOR  INCREMENTAL  IMPROVEMENT 

For  these  reasons,  we  testified  in  all  fora  into  which  we  were  invited  that  FASA  I 
implementation  should  supersede  and  precede  any  new  procurement  legislation. 
Implementation  needs  to  proceed  at  a  measured,  deliberate  pace,  and  adequately  and 
accurately  feed  back  to  Congress  the  plain  words  and  ostensible  meaning  of  new 
regulations  for  "straight  up"  comparison  with  the  plain  words  of  the  legislation. 
We  also  testified  that  considerable  time,  money,  and  effort  would  be  needed  to 
educate  the  entire  procurement  community  to  the  Act's  behavioral  changes,  and 
until  the  changes  are  properly  utilized  in  bids,  federal  procurement  will  continue  to 
appear  "loosey-goosey"  and,  therefore,  seem  in  need  of  more  changes  than  it  will 
after  FASA  I's  changes  are  actually  implemented. 
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INCREMENTAL  IMPROVEMENT  HARD  TO  "SELL" 

Our  pleas  for  legislative  discipline  and  "abstinence"  have  fallen  on  unconvinced 
ears;  and,  among  the  greatest  threats  remains  lack  of  proper  oversight  of  FASA  I 
implementation  because  of  multiple  legislative  and  administrative  rushes  to  enact 
significant,  new  "reform"  legislation— much  of  which  would  impact  still-undigested 
FASA  legislation  being  translated  into  regulation  not  yet  on  the  street.  The 
Administrator  originally  had  it  right  when  he  told  Federal  Computer  Week  that  "It 
could  be  very  easy  instead  of  holding  our  nose  to  the  grindstone...  [to  be]  diverted  to 
a  legislative  battle  that  might  generate  a  lot  of  heat  and  not  light."  (FCW, 
November  7,  1994,  p.  6.)  Unfortunately,  few,  if  any  noses  are  on  the  grindstone  and 
he  and  others  are  hot  with  new  legislative  ideas  to  revamp  federal  procurement. 
Some  of  them  would  only  seriously  weaken  the  system's  accountability  and 
fairness,  but  many  are  downright  dangerous,  and  these  packaged  epidemics  of  broad 
procurement  changes  have  completely  distracted  Congress  from  putting  actual  effort 
into  properly  evaluating  how  accurately  the  laboriously  crafted  FASA  reforms  have 
been  put  in  place,  what  their  various  impacts  are,  what  needs  more  work,  and  what 
doesn't.  The  picture  exhibits  more  games  and  gamesmanship  than  serious 
legislative  exercise.  One  would  think  legislative  approaches  to  such  complex  and 
sophisticated  systems  would  be  incremental  and  systematically  undertaken,  but  that 
is  at  variance  with  fact. 

If  our  procurement  system  is  like  the  patient,  many  executive  and  legislative 
"Reform  Forces"  are  behaving  like  walk-in  doctors  and  interns  whose  original 
"treatments"  first  put  the  patient  into  the  hospital,  and  who  now,  day  and  night,  are 
each  prescribing  new  treatments—  based  upon  audience  participation—for  the 
helpless  patient,  without  professional  cor\sultation  or  without  waiting  to  see  if  their 
previous  treatment  is  working.  In  the  rush  to  "fix"  the  patient  no  treatment- 
including  voodoo,  snake-handling,  leeches,  and  mind-molding  ("There  are  no 
procurement  problems;  they're  only  in  our  attitudes")— is  unrecommended  or 
untried.  Even  making  all  of  the  body  uniformly  ill  is  a  "reform"  being  confused 
with  restoring  unhealthy  parts  to  health.  Notes  on  the  patient's  chart  show 
unremitting  changes  in  "treatment"— most  recently  assaulting  healthy  parts  of  the 
system  that,  up  to  now,  have  been  functioning  properly,  such  as  the  GSA  Board  of 
Contract  Appeals  and  the  Brooks  Act.  Although  no  one  really  knows  what  diseases 
the  patient  has,  but  one  of  these  days  something's  going  to  work;  and,  whoever 
treated  him  last  will  get  the  credit  for  "fixing"  him!    One  would  think  "reform"  of 
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the  procurement  system  would  be  approached  in  a  much  more  careful,  coordinated, 
and  centralized  manner  than  it  is!  However,  we  do  not  expect  others  to  believe  as 
we  do;  and,  even  as  I  write  this  to  you,  there  are  those  trying  to  undo  legislatively 
the  procurement  law  changes  made  since  1949— the  Brooks  Bill,  the  FIRMR,  and  the 
GSBCAand  to  do  away  with  the  GSA  and  the  GSA-DoD  Memorandunt  of 
Understanding,  and  revert  to  the  procurement  power  balance,  practises  and 
procedures  in  place  before  the  Korean  War!   There's  a  lot  of  "murmuring"  going  on! 

OFPP  PROGRAMS  STILL  COUPLED  TO  'TACNET?" 

Sweeping  power  was  conferred  by  FASA  I  upon  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  to  conduct  procurement  test  programs,  coupled  to 
FACNET  availability,  for  which  he  may  "waive  any  provision  of  law,  rule  or 
regulation  necessary  to  implement  a  demonstration  project  successfully."  This 
means  all  of  this  country's  laws:  the  Trade  Agreements  Act,  the  criminal  code,  civil 
rights  laws,  civil  service  rules,  and  even  newly  passed  provisions  of  the  Contract 
with  America,  may  be  waived  by  decision  of  the  Administrator.  Each 
"demonstration  project"  could  last  five  years  or  more.  We  don't  think  that  he 
would  actually  intentionally  misuse  such  sweeping  powers,  but  he  does  have  a 
grand  theory  to  eliminate  huge  portions  of  procurement  rules  and  regulation, 
keeping  rules  in  only  two  areas:  multi-member  source  evaluation  boards,  and 
written  justifications  of  source  evaluation  decisions.  This  FASA  I  provision,  then, 
will  allow  one  man  to  make  sweeping  changes  in  our  system  of  laws.  The  current 
Administrator's  approach  to  procurement  is  laid  out  in  this  blueprint  from  his 
book.  Procurement  and  Public  Management: 

"I  favor  experimenting  with  bold  changes  in  the  system  to  increase  the 
judgment  that  public  managers  may  exercise.  I  would  urge  statutory 
authorization  for  experiments  in  eliminating  most  procurement  rules  in 
favor  of  a  regime  with  only  two  broad  procedural  requirements— written 
justification  for  each  procurement  decision,  and  multiple-member 
evaluation  panels  to  reach  decisions."   [Page  91;  footnote  omitted.] 

There  are  at  least  three  (3)  questions  that  are  appropriate  here:  (1)  Given  past, 
chronic  abuses  of  federal  power,  authority,  and  responsibility  that  have  wasted 
billions  of  tax  dollars  and  marred  countless  large  and  small  procurements,  is  there 
fiscal  stewardship  comfort  regarding  the  relatively  laissez-faire  management  of  the 
large  test  programs?  (2)  Given  the  importance  of  "best  value"  and  "past 
performance"  in  procurement  evaluation  schema,  are  the  likely  chances  of  small 
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and  small/disadvantaged  businesses'  significant  roles  and  dollar  participations  in 
the  Pilot  Tests  in  line  with  your  expectations  for  them?  and  (3)  Where's  FACNET? 

DE-REGULATION  FROM  A  SYSTEMS  PERSPECTIVE 

The  Administrator  would  return  us  to  a  federal  procurement  Garden  of  Eden,  so 
why  does  CCIA  challenge  his  efforts,  and  others',  taking  us  back  to  a  time  free  of 
original  sin?  Because  federal  procurement  never  enjoyed  such  a  time,  and  cannot. 
Just  as,  logically,  one  can  never  deduce  a  positive  conclusion  from  an  infinite  set  of 
negations,  neither  can  federal  procurement  achieve  a  positive  state  of  excellence  by 
negating  the  rules  that  have  systematically  brought  order  from  Chaos.  Rules  are, 
among  other  things,  principles  of  specification  and  specificity—and  their  absence 
allows  ambiguity,  sameness  and  entropy  back  into  any  system.  Furthermore, 
rushing  headlong  into  large-scale  deregulation  of  the  federal  procurement  process  is 
not  wise,  because  one  must  then  assume  that,  even  in  a  deregulated  environment, 
players  will  always  do  the  right  thing.  They  will  not.  At  best,  they  will  play  to  win 
under  the  rule  set  applicable  at  the  time. 

ELIMINATING  RULES:  NOT  ALWAYS  THE  WISEST  CHOICE 

The  fewer  the  rules,  the  greater  the  likelihood  the  stronger  will  win  more  and  more 
often;  and,  deregulated  (i.e.,  absent  rule  sets),  the  strongest  will  simply  use  power 
until  they  win.  The  federal  government  spends  about  $200  billion  annually  to 
acquire  needed  goods  and  services.  Imagine  running  into  a  deregulated 
procurement  process  worth  $200  billion!  Furthermore,  trusting  government  to  do 
the  "right  thing"  while  "passing  out"  $200  billion  is  not  wise.  We  all  realize  the 
need  to  streamline  the  system  while  making  it  less  costly  and  more  efficient,  and  the 
status  quo  is  not  an  option;  but  changing  it  by  novelties  and  eliminating  applicable 
legislative  and  regulatory  "brakes"  and  oversight  against  only  makes  it  easier  and 
quicker  to  get  rid  of  the  $200  billion— by  "half-winking  at"  abuse,  fraud,  graft,  and 
corruption. 

WHAT  OTHER  INITIATIVES  ARE  ACTIVE? 

Other  procurement  environment  "hot  rushes  to  reform"  include  eliminating  the 
GSBCA  in  favor  of  CIOs  (Corporate  Information  Officers),  and  the  Canadian  Pilot 
Test  in  which  there  would  be  close  cooperation  between  the  federal  government 
and  a  few  selected  vendors.  In  our  judgment  it  is  not  a  good  idea  to  replace  a  useful, 
politically  neutral  venue  for  redress  of  grievance  with  an  OMB-based,  politically 
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driven  CIO.  First,  of  all,  an  Information  Officer  isn't  the  judge  needed  by  a  system 
sometimes  run  with  equity.  Second,  at  the  macro  level,  what  incumbent  President 
would  ever  lose  reelection  with  a  $200B  "war  chest"  under  the  control  of  his 
politically  appointed  CIO?  The  idea  of  CIOs  (as  CIOs  only)  was  first  offered  by  then- 
Congressman  Frank  Horton  several  years  ago  (CIOs  were  then  only  IRMs  in  new 
clothing)  and  maybe  a  pretty  good  idea,  so  add  'em  in.  But  do  away  with  the  politics! 
Let  the  CIOs  manage  technology  (IR)  acquisitions  !   And  leave  the  GSBCA  alone! 

THE  CANADIAN  TEST  PROGRAM 

How  about  the  Canadian  Test  Program?  In  it  a  few  vendors  are  government's 
favorite  contractors  and  suppliers.  It's  assumed  to  be  a  good  program  by  its  Senate 
sponsor  and  the  companies  who  recommended  it:  Is  it?  First,  it's  a  Test  Program— 
even  in  Canada.  At  a  minimum,  the  test  should  be  completed,  with  results 
analyzed  and  evaluated,  before  doing  anything.  Legislators  and  staffs  should  not  be 
rushing  to  bake  U.S.  cookies  with  a  Canadian  recipe  before  knowing  how  the  recipe 
behaves  and  what  quantities  at  what  quality  it  can  produce  under  what  conditions. 
Second,  it  assumes  not  only  that  government  agencies  and  the  government's  few 
selected  vendors  will  always  do  the  right  thing,  but  also  that  what  they  do  will  be 
good  for  Canada.  That's  quite  an  assumption  for  Canada  to  make;  and,  it  would  be 
even  more  troublesome  in  the  United  States.  Think  of  the  thousands  of  small 
businesses  that  would  never  even  have  the  opportunity  to  compete!  And,  with 
limited  competition,  what  happens  to  the  considerable  fiscal  benefit  to  the 
goverrunent  that  accrues  from  widespread  competitive  discounting?  Worst  of  all, 
what  if  the  few  prime  vendors,  so-called  "men  of  good  will,"  favored  by  the 
Program  don't  do  what's  right?  Who  is  the  person  who's  going  to  advocate  the 
cause  of  the  "run  over"  little  guy  that  got  in  the  way  of  one  of  the  government's 
prime  suppliers,  or  worse  yet,  "their"  CIO? 

PRECIPITOUS  REFORM  AND  THE  USE  OF  POWER 

CCIA  doesn't  challenge  the  OFPP  or  Administration  or  legislators  for  saying  some 
things  are  a  mess;  but,  we  do.  challenge  and  part  company  with  them  when  they  say 
they  can  clean  the  whole  mess  up  in  a  single  grande  geste!  "Quick  fixes"  are 
seductive:  everyone,  for  instance,  is  in  favor  of  "streamlining"  for  greater 
governmental  efficiency.  But  against  what  baseline?  And,  when  efficiency  is 
purchased  at  the  expense  of  proper  stewardship  of  public  funds;  of  politicization  of 
the  procurement  system;  of  full,  free,  and  open  competition;  of  a  mechanism  for 
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properly  redressing  agency  contractual  problems  arising  from  competition;  and  at 
the  expense  of  the  removal  of  fetters  from  Executive  Branch  power,  thai  efficiency  is 
not  even  in  industry's  interest.  OFPP  is  showing  broad  willingness  to  assume  the 
powers  the  White  House  and  DoD  are  conferring  upon  it,  but  that  willingness  is  not 
balanced  across  all  the  interests  involved.  OMB  has  unilaterally  announced  that  no 
protests  will  be  allowed  on  FACNET  bids.  But,  all  bids  under  $250  thousand  are  to 
be  submitted  via  FACNET.  In  this  case,  OMB,  acting  without  legal  authority,  is 
unilaterally  taking  away  proper  constraints  the  Legislative  Branch  has  worked  very 
hard  to  put  into  the  federal  procurement  system.  In  doing  so,  OMB  is  saying  that 
anyone  getting  into  a  less  than  $250K  fight  with  the  goverrunent,  can't.  So,  does  that 
need  attention? 

Well,  isn't  CCIA's  a  curmudgeonly  posture?  Don't  we  want  to  return  to  the 
procurement  Garden  of  Eden?  We  do-when  all  men  are  men  of  good  will  and 
always  do  the  good  thing  for  the  benefit  of  everyone  else,  including  keeping  the 
public  trust.  In  short,  when  all  men  return  to  Eden,  federal  procurement  will, 
too.. .but,  not  before. 

ANOTHER  PLEA  FOR  OVERSEEING  FASA  I  REGULATIONS 

In  summary,  our  look  at  the  procurement  state  of  affairs  would  still  seriously 
question  the  wisdom  of  enacting  any  comprehensive  procurement  package  this 
year,  and  instead,  ask  you  to  insure  that  the  Regulators  properly  implement  the 
important  reforms  of  FASA.  Even  at  this  early  date,  it's  obvious  that  while  many  of 
the  proposed  FASA  regulations  conscientiously  adhere  to  statutory  intent,  the 
Congress  needs  to  look  closely  at  a  goodly  number  of  significant  differences  in  order 
to  catch  discrepancies  between  the  law  and  the  regulations  implementing  it  before 
they're  too  imbedded  in  the  FAR.  One  of  the  lessons  to  be  learned  from  1994-95  is 
that  Congress  should  "look-see"  to  make  sure  regulations  do  what  was  intended  by 
the  law—before  allowing  regulation  writers  carte  blanche  authority  to  direct  the 
entire  government  and  vendor  communities  to  begin  using  them. 

DOES   A   HIGH   STANDARD   OF  COMPETITION   CAUSE   PROCUREMENT 

PROBLEMS? 

H.R.  1670  addresses  federal  procurement  mistakes  as  if  procurement  law  were  the 

prime  causative  element  responsible  for  inefficient  procurements  at  higher  costs 

than  need  be  borne.      It  is  not— and  a  bill  eliminating  "full,  free,  and  open 
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competition"  is  not  the  answer  to  the  "problem."  The  real  causal  situation  that 
needs  to  be  addressed  is:  How  can  contracting  officers  sufficiently  capture,  map,  and 
convey  requirements  they  are  asked  to  meet  and  resolve  in  a  marmer  that  not  only 
attracts  everyone's  attention  but  also  provides  sufficient  information  such  that  non- 
responsive  and  non-responsible  vendors  can  efficiently  be  determined  to  be  outside 
the  range  of  responsive  and  responsible  contractors,  or  can  themselves  "no  bid,"  or 
can  opt  out  of  RFPs  they  carmot  win  at  the  earliest  stage. 

What  already  exists  in  law  and  regulation  is  sufficient  to  attract  full  competition 
across  the  entire  range  of  small,  small/disadvantaged,  and  large  qualified  vendors 
and  to  get  all  potential  vendors  to  the  "tent,"  but  the  bill  holds  "full,  free,  and  open 
competition"  responsible  for  unqualified  vendors  getting  "into  the  tent"~over  and 
over.  The  first  part  of  the  sentence  is  true;  the  second  part  is  not.  "Getting  to  the 
tent"  is  different  from  "getting  into  the  tent,"  so  what's  needed  is  use  and 
enforcement  of  clear  rules  for  entry,  not  legislative  change. 

THE  'TROBLEM"  IS  ACTUALLY  SEVERAL,  COMPLEX  PROBLEMS 

But  furthermore,  the  "clear  rules"  themselves  would  be  only  a  derivative,  not  root 
causes,  answer.  The  contracting  officer's  basic  challenge  goes  all  the  way  back  to  a 
culture  with  its  own  rules,  traditions,  and  mores.  That  culture  can  be 
accommodated  or  modified.  If  you  accommodate  it,  you  need  to  conduct 
procurements  in  multiple  phases:  "qualifying  round,"  "negofiating  round,"  etc.  If 
you  choose  to  modify  it,  you  must  make  it  "OK"  for  the  contracting  officer  to 
provide  vendors  with  continuing  pre-RFP  and  RFP  "information  flows"  that 
address  problem  definitions,  process  statements,  and  the  range  of  substance  and 
mechanical  elements  so  that  he  can  increasingly  and  comprehensively  defirutize 
requirements  for  vendors  continuously  throughout  the  bid  process  while  gathering 
his  own  ir\formation  (related  to  inclusion  in  and  exclusion  from  the  group  of 
"responsive  and  responsible  vendors"  finally  selected  to  go  "into  the  tent"  )  flhgad  of 
time.  Whichever  you  opt  is  your  determination,  but  the  current  high  standard  for 
full  and  open  competitive  procurement  in  public  policy  is  clear:  the  system  must 
allow  all  to  look,  while  realizing  all  who  look  are  not  all  qualified  to  play-only 
those  who  are  fully  responsive  and  responsible  are,  and  it  is  they  who  get  "inside 
the  tent."  If  the  "bad  behavior"  problem,  then,  is  "too  many  unqualified  vendors  in 
the  tent,"  the  problem  itself  is  evidence  (1)  that  vendors  who  are  just  "shooting  in 
the  dark"  (on  the  one  hand)  don't  or  can't  separate  themselves  from  the  group  of 
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competitors  (on  the  other)  and  (2)  that  the  user  allows  them  in.     Neither  is  a 
consequence  of  the  high  standard  of  competition  adhered  to. 

WHAT  WOULD  A  SINGLE  THREAD  PROCEDURE  NEED  TO  SUCCEED? 
Another  dimension  of  the  solution  to  this  problem  would  be  not  to  relegislate  the 
competitive  process  "from  scratch,"  or  conduct  a  procurement  in  phases,  but  to  open 
a  single  phase  completely  to  the  types,  varieties,  dimensions,  frequencies,  and 
numbers  and  durations  of  communications  that  would  be  sufficient  to  eliminate 
the  problem.  Once  the  RFP  is  on  the  street,  vendors  need  rapid,  accurate 
information  to  make  judgments  about  whether  to  bid  or  not-and,  at  the  very  same 
time  the  buyer  needs  access  and  exposure  to  evaluate  the  responsibility  and 
responsiveness  of  prospective  vendors.  But,  believe  it  or  not,  that's  when  the 
existing  procurement  system  has  a  propensity  to  go  virtually  "radio  silent." 
Communication  becomes  stilted  and  formal,  everything  is  written  or  confirmed  in 
writing,  directed  to  and  flowing  through  the  contracting  officer,  slowly,  and  with 
ambiguous,  incomplete,  and  not  always  useful  responses  collected  over  time  and 
released  en  bloc  to  all  vendors  at  once  to  insure  no  competitive  advantages  are 
conferred—at  the  very  time  information  movement  and  management  needs  to  be 
open,  fast,  complete,  and  useful!  And,  by  the  way,  I'm  not  saying  that  contracting 
officers  are  guilty  parties  or  are  in  any  way  at  fault—they  simply  come  into  this 
culture  as  others  do.  (The  truth  is,  no  one  seems  to  know  who  controls  this  culture; 
it's  always  "they.")  There  are  no  laws  saying  this  is  the  only  way  the  government 
could  transact  business  or  that  rules  couldn't  be  changed;  but,  this  way  of  doing 
business  has  always  been  considered  sacrosanct.  The  resulting  block  universe 
approach  includes  2,  3,  4  or  more  months  of  virtual  non-communication  at  the  very 
zenith  of  a  procurement  cycle,  absorbing  the  time  that  open  communication  and 
information  exchanges  could  otherwise  be  used  to  bring  truly  qualified  competitive 
vendors  to  the  negotiating  table,  efficiently  and  with  cleanest  outcomes.  How  does 
one  look  at  the  alternatives?  Well,  a  2-step  procedure  would  draw  things  out  in 
time,  but  would  be  easier  because  it's  in  keeping  with  the  ingrained  culture.  On  the 
other  hand,  "Opening  up"  a  continuous,  single  process  would  probably  take  less 
time  all  the  time  but  would  be  unfamiliar  and  possibly  harder,  because  it  would  go 
against  the  culture. 


146 


THE  LONG  VIEW 

Eventually,  under  the  press  of  economy,  the  agencies  and  OFPP  will  have  to  think 
"out  of  the  box"  and  re-examine  their  long-held  pre-suppositions  about  their  entire 
set  of  overlooked  cultural  "undertows"  that  kill  new  approaches—possible  time- 
lines, impediments,  and  flaws— then,  they  will  re-engineer  the  whole  process.  Our 
private  belief  is  that  imtil  this  is  done,  you,  the  Congress,  are  going  to  be  bombarded 
yearly  by  procurement  "problems"  outside  anyone's  responsibility  and  always 
"needing"  new  legislation  to  solve.  Our  hope  is  that  the  Congress  will  respond  by 
getting  past  the  familiar  procurement  "superstructure"  down  into  the  underlying 
and  supporting  decks,  open  them  to  "sunshine,"  and  insist  that  the  power  politics, 
and  types,  varieties,  dimensions,  frequencies,  numbers,  and  durations  of 
information  flows,  mechanisms,  cultural  predispositions,  and  processes  be 
reengineered  to  resolve  fiscal  and  other  public  responsibility  problem(s). 

TOSmVES"  YOU  TEND  TO  OVERLOOK 

CCIA  agrees  there's  a  need  for  further  refinements  in  the  procurement  system. 
However,  CCIA  doesn't  agree  that  federal  procurement  is  one  long  litany  of  delays 
and  development  snafus  always  politically  attributable  to  somebody  else's 
legislation.  There  are  some  very  good  federal  Information  Resource  Managers  that 
are  going  to  "take  the  heat"  for  a  new  legislative  record  justifying  the  brand  new 
piece  of  legislation  being  looked  at  (that  will  "fix"  all  the  old  problems).  The  truth  is 
some  systems  are  very  complex  and  developing  large,  complex  systems  is  a  large, 
complex  task;  and,  some  of  the  automated  systems  used  by  the  Federal  Government 
are  among  the  largest,  and  most  complex  in  the  world.  The  Government's  annual 
computer  and  computer-related  expenditure  this  year  will  exceed  $25  billion.  Few,  if 
any,  private  companies  conduct  as  many  or  as  complex  ADP  procurements  each  year 
as  the  United  States  Government,  so  the  picture  of  a  clogged  and  hopelessly 
convoluted  procurement  system  conveniently  ignores  the  fact  that  the 
Government's  annual  volume  of  computer  acquisitions  far  exceeds  the  annual  ADP 
procurements  of  most,  if  not  all,  members  of  the  Fortune  500.  It  is  much  too 
simplistic  to  allege  that  many  companies  frivolously  bid,  time  after  time,  with  no 
hope  of  winning,  thereby  wasting  government  time  and  money,  so  the  standard  of 
competition  must  be  relaxed!  But,  the  suggestion  of  "frivolity"  is  off  target! 
Companies  may  bid  because  they've  not  been  able  to  determine  conclusively  they 
are  wasting  Bid  and  Proposal  money!    But,  believe  me,  company  Bid  and  Proposal 
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money  is  "dear"  and  over  time  its  waste  will  be  self-correcting— by  company 
managers  with  incentives  having  nothing  to  do  with  federal  procurement! 

LEVEL  OF  STANDARD  DETERMINES  LEVEL  OF  BEHAVIOR 

Even  more  distressing  is  the  serious  legislative  discussion  of  a  returning  to  a 
subjective  standard  for  competition~"maximum  practicable  competition""and  the 
apparent  congressional  willingness  to  give  up  hard  won,  excellent  competitive 
standards.  Should  a  congressional  majority  vote  to  have  federal  competitions  held 
to  and  critiqued  by  lesser  standards,  as  other  composers  wanted  Mozart's  music  held 
and  critiqued— saying  it  had  "too  many  notes"— the  quality  of  government 
procurement  will  be  degraded— even  as  Mozart's  music  would  have  been  degraded 
had  he  not  refused  to  write  to  a  lesser  "standard."  How  many  of  us  train  our 
children  to  do  what  is  right,  truthful,  and  good-only  to  "the  maximum  degree 
practicable?"  Tell  them  to  do  their  homework-but  only  to  the  "maximum  extent 
practicable?"  And,  how  many  waste  time  applying  to  colleges  with  unclear 
admissions  criteria  and  admissions  availabilities  only  "to  the  maximum  extent 
practicable?"  How  many  of  us  teach  others  to  obey  the  law-orUy  to  the  "maximum 
extent  practicable?"  How  many  of  us  ask  for  our  sins  to  be  forgiven,  but  only  to  the 
"maximum  extent  practicable?"  And  which  representatives  among  you  want  your 
election  votes  tallied  by  hostile  clerks  in  hostile  districts,  required  to  be  fair  and 
accurate  only  to  the  "maximum  extent  practicable?" 

If  we  would  reject  a  lesser,  subjective  standard  in  these  private  areas,  under  the 
influence  of  what  strange  logic  would  we  use  it  to  do  otherwise  than  guarantee  the 
first  and  primary  public  obligation:  absolute  integrity  in  the  stewardship  of  public 
procurement  funds.  The  lesser  standard  would  neither  guarantee  market 
OPENNESS  to  all,  nor  procurement  FAIRNESS,  nor  competitively  discounted 
COST  SAVINGS  for  the  government,  nor  would  it  be  solidly  grounded  in  either  a 
CONSENSUS  or  a  BALANCE  OF  PUBLIC  AND  PRIVATE  SECTOR  INTERESTS.  If 
you  do  adopt  the  easier,  more  permissive  standard,  I  tell  you:  The  Big  Camel's  nose 
will  be  under  the  edge  of  your  tent.  Caveat  Emptor. 

THE  CONTINUING  NEED  FOR  IMPROVEMENTS  AT  THE  GSBCA 

By  way  of  background.  Congress  provided  the  GSBCA  with  its  bid  protest  authority 
in  CICA  because  the  General  Accounting  Office's  bid  protest  process  was  ineffective. 
Congress  found  that  "GAO  makes  every  attempt  to  give  agencies  discretion  in  how 
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and  in  what  timeframe  they  respond  to  a  protest,  and  has  been  hesitant  to  challenge 
any  but  the  most  blatant  agency  actions."  As  a  consequence,  the  then-current  bid 
protest  process  did  not  provide  an  adequate  remedy  to  those  wrongly  excluded  from 
procurements  (House  Report  No.  98-1157,  "Competition  in  Contracting  Act  of  1984," 
p.23,  October  10,  1984.)  Congress  correctly  found  that  the  GSBCA's  established 
processes  for  uncovering  facts  in  procurement  disputes  were  needed  in  ADP 
protests,  which  often  turned  on  complicated  technical  issues. 

It  would  be  a  mistake  to  abolish  the  Board's  jurisdiction,  as  some  would  have  you 
do,  and  require  all  high  technology  protests  to  be  tried  at  the  GAO  or  other  fora,  as 
they  and  others  are  currently  recommending.  The  Board  is  generally  able  to  resolve 
cases  quickly.  The  expertise  of  GSBCA  judges  enables  them  to  process  protests 
typically  in  less  time  than  it  takes  in  Federal  court  for  a  goverrunent  defendant  to 
file  an  answer.  Constitutional  limitations  on  the  GAO's  role  will  always 
compromise  GAO's  efforts  to  provide  an  effective  bid  protest  forum.  Since  GAO  is 
an  arm  of  the  Congress,  it  cannot  order  executive  branch  agencies  to  take  specific 
actions.  This  means  that  agencies  can  override  protest-related  suspensions  of 
procurement  authority  in  GAO  protests,  but  not  at  the  Board.  It  also  means  that 
agencies  can,  and  sometimes  do,  ignore  GAO  r- commendations.  The  GAO  also 
lacks  strong  tools  to  compel  agency  production  of  documents. 

ONE  -SIDED  TESTIMONY:  WHERE  ARE  THE  POSITIVES? 

One  of  the  several,  irritating  testimonies  by  the  "Do  Away  With  The  BCA"  crowd 
this  last  year  has  been  a  selective,  denigrating  focus  on  "delay"--  with  nn  mention 
that  when  agency  procurements  have  been  delayed  by  upheld  bid  protests,  the  delay 
occurred  because  the  agency  violated  the  law,  so  it  created  the  need  to  take 
corrective  action.  Their  "Testinnuendo"  is  used  in  such  a  way  to  suggest  that  there's 
something  bad  about  law  causing  delay;  and,  if  the  delay  hadn't  occurred,  all  kinds  of 
good  things  would  have  happened.  But  the  good  things  didn't  happen,  so  the  law 
must  be  bad  and  should  be  eliminated.  I've  not  heard  one  congressperson  challenge 
that  testimony—that  according  to  the  same  reasoning,  the  country  would  be  crime 
free,  if  Congress  would  only  decriminalize  everything! 

Even  more  irritating  is  no  mention  in  the  "Testinnuendo"  that  the  corrective 
actions  have  resulted  in  savings  to  taxpayers.  In  fact,  one  of  the  procurements  used 
as  a  "horror  story"  in  several  hearings  was  an  ultimate  success  because  the  Air  Force 
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appropriately  implemented  GSBCA  decisions.  The  Desktop  IV  procurement  is 
considered  a  highly  successful  acquisition  that  has  resulted  in  the  procurement  of 
nearly  300,000  state-of-the  art  personal  computers  by  numerous  Government 
agencies.  A  large  measure  of  the  procurement's  success  stems  from  bid  protest 
decisions  of  the  GSBCA.  The  Desktop  IV  contracts  were  originally  awarded  at  an 
evaluated  life  cycle  cost  of  $1.2  billion.  In  response  to  vendor  protests,  the  Air  Force 
unilaterally  terminated  the  contracts  before  the  case  was  tried  by  the  GSBCA.  The 
Air  Force  subsequently  awarded  a  contract  to  a  single  vendor.  The  Board  found  that 
the  vendor  had  proposed  monitors  that  did  not  comply  with  the  Trade  Agreements 
Act,  and  that  the  Air  Force  failed  to  properly  apply  the  procurement  solicitation's 
provisions  requiring  consideration  of  dual  awards.  When  the  Air  Force  awarded 
two  contracts  with  an  aggregate  evaluated  cost  of  $724  million  the  department  saved 
approximately  half  a  billion  dollars  as  a  result  of  the  protests.  The  dual  awards  were 
the  direct  result  of  the  GSBCA's  protest  decision.  Instead  of  praise,  the  GSBCA  gets 
Testinnuendo"  about  "protests  taking  too  long."  The  mind  boggles!  Will  no  one 
ever  thank  the  GSBCA  for  saving  taxpayers  half-a-billion  (thafs  $500,000,000)  dollars 
in  that  one  case? 

Of  10,000  procurements  last  year,  179  were  protested,  and  the  GSBCA  granted  11. 
You  just  can't  claim  the  GSBCA  causes  widespread  and  pervasive  delays  across  all  of 
federal  procurement  on  the  basis  of  the  numbers!  And,  as  for  the  claim  it  takes 
agencies  longer  to  prepare  a  "protest  free  bid,"  that  sounds  a  little  like  "I'd  have  been 
here  sooner  if  the  speed  limit  weren't  but  65." 

To  the  extent  that  anything  or  anyone  makes  agencies  take  care  to  follow  the  law, 
the  GSBCA  protest  process  provides  such  very  sigruficant  prophylactic  benefits  to 
the  small,  small/disadvantaged,  and  larger  business  communities  that  they  far 
exceed  the  costs  imposed  in  the  relatively  few  procurements  that  are  actually 
protested.  In  summary,  CCIA  gives  standing  applause  to  those  supporting  and 
strengthening  the  GSBCA  protest  process. 

LOOKING  FAR  INTO  THE  FUTURE 

Our  closing  caution  to  you  is:  Do  not  forget  there  are  "down-the-pike"  basic  choices 
to  be  made  about  the  unseen  infrastructure  underlying"  procurement  process  law: 
there  is  no  open,  uniform,  smoothly  running,  cooperative,  single-thread 
mechanism,  based  on  open  communications  that  fosters  mutual  understanding  of 
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government  needs  and  desirable  vendor  solutions,  desired  degree  of  cost 
competitiveness,  and  fairness  from  requirements  definition  through  negotiation 
and  award.  What  this  really  says  is:  The  system  won't  be  able  to  really  handle  truly 
Functional  Requirements  until  open  communications,  attitudinal,  rule,  and 
cultural,  and  other  changes  aren't  just  "allowed"  to  emerge,  but  are  encouraged  to 
fully  flower  injjflth  Infrastructures  from  the  "ground  up/'  There's  very  much  that's 
"Not  OK"  that  will  have  to  become  "OK."  The  practice  of  the  system  has  been  and  is 
grounded  in  "close  to  the  vest"  negotiation  at  crossed  purposes  and  what  it 
conceives  competition  to  entail  :  Always  be  right,  be  silent,  ask  no  questions,  be 
ambiguous,  be  adversarial,  be  confrontational,  be  arrogant,  deal  only  from  strength, 
and  "cloak  everything  in  secrecy"—  all  because  of  "The  Golden  Rules":  (1)  "Vendors 
are  untrustworthy"  and  (2)  "I  got  the  Gold!" 

Now,  this  sounds  harsh,  but  until  Congress  gets  down  to  understanding  and 
providing  legislation  to  address  the  substance  of  the  previous  paragraph  at  that 
level,  and  creatively  re-engineering  so  that  it's  OK  for  both  vendors  and  bureaucracy 
to  "open  up"  and  share  problems,  requirements,  limitations  and  dilemmas, 
resources,  "connects,"  "turf,"  time,  and  tools,  all  the  legislation  and  modern 
technology  in  the  world  won't  help.  Until  an  absolutely  fundamental  change  really 
occurs  in  Public-Private  Sector  relationships,  you  will  repeatedly  be  called  upon  to 
legislate  "solutions"  to  adversarial  procurement  "problems"  you  thought  you'd 
already  solved. 
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Mr.  Chairma(e)n,  Members  of  the  Commlttee(s)  I  am 
pleased  to  testify  today  on  behalf  of  The  Computer  & 
Communications  Industry  flssociation  (CCIR)  and  our 
member  companies  on  H.R.  167B,  the  "Federal  Requisition 
Reform  Ret  of  1995."  CCIR  is  an  association  of  some  25 
member  companies  which  represent  all  facets  of  the 
computer  and  communications  industry.  Collectiuely,  our 
members  yenerate  annual  reuenues  of  nearly  $19B  billion 
and  haue  substantial  inuoluement  in  the  Federal 
marketplace.  UJe  haue  lony  supported  procurement 
reforms  passed  by  both  Committees,  includiny  the 
Federal  Requisition  Streamlininy  Ret  of  1994  (FRSR  I). 

lUe  share  the  Committees'  yoals  of  ensuriny  a 
competitiue  and  cost-effectiue  Federal  procurement 
system  luith  an  effectiue  enforcement  mechanism,  and 
ualue  the  yood  u;orkiny  relationship  we  haue  had 
toyether  for  23  years.  Duriny  this  period  CCIR  has 
consistently  aduocated  the  benefits  of  "Open  Markets, 
Open  Systems,  and  Full  &  Open  Competition.  " 

UJe  thank  you  for  continuiny  to  improue  leyislation 
relatiny  to  commercial  products.  UJe  look  forujard  to  the 
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time  mhen  the  elimination  of  the  remaining  eKceptions 
luill  alloLU  the  end  of  cost  and  pricing  data  collection.  The 
sauings  to  gouernment  mill  then  be  euen  greater. 

fls  lue  testified  in  Februarg,  lue  feel  uery  strongly 
that  Congressional  ouersight  and  eualuation  of  the 
effectiueness  of  FflSfl  I  is  uery  important  and  should 
precede  major  nem  acquisition  reform  initiatiues. 

Nonetheless,  me  melcome  the  opportunity  to 
comment  on  H.R.  167B.  In  our  estimation,  enactment  of 
the  bill  mould  haue  tmo  principal  results:  it  mould  greatly 
improue  the  bid  protest  mechanism  by  consolidatiny  the 
1 1  Board  of  Contract  Appeals  into  one  Board  along  mith 
GflO's  bid  protest  authority;  but  at  the  same  time  it  takes 
amay  the  uery  tool  the  Board  needs  to  function  orooerlu 

--    a    meaningful    and     mell-defined     standard of 

competition. 

IDe  belieue  the  bid  protest  system  is  an  essential 
component  of  federal  procurement  lam.  The  bid  protest 
system  represents  a  mise  policy  decision  to  use  priuate- 
sector  companies  as  enforcers  of  federal  procurement 
lam. 

In  addition,  an  entire  body  of  case  lam  has  been 
deueloped  on  the  interpretation  of  mhat  is  full  and  open 
competition.  Changing  the  competitiue  requirements  to 
"maximum  practicable "  from  "full  and  open "  mill  inuite 
legal  suit  after  legal  suit  as  to  mhat  the  nem  standard 
means. 
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The  requirement  of  full  and  open  competition  in  the 
Federal  market  goes  hand  in  hand  ujith  the  need  for  an 
impartial  forum  to  ensure  that  there  is  fairness  in  the 
process.  It  is  difficult  to  haue  either  be  effectiue  or 
beneficial  to  the  Gouernment  without  the  other. 

The  Gouernment  needs  all  the  competition  it  can  get. 
Competition  decreases  costs  and  ensures  that  taKpayers 
get  the  most  bang  for  their  buck. 

Not  only  has  "full,  free,  and  open  competition" 
fostered  cost  sauings  to  the  Gouernment,  it  has  also 
helped  small,  and  small  disaduantaged,  businesses  to 
become  a  full  fledged  part  of  the  American  mainstream. 

One  important  fact,  the  consequences  of  ujhich  may 
not  be  fully  understood,  is  that  the  many  sectors  of  our 
industry  are  conuerging.  Other  legislation  in  this 
Congress  designed  to  update  our  nation's 
telecommunications  laujs  mill  accelerate  this  process  by 
remouing  legal  and  bureaucratic  obstacles  to  competition. 
But  whether  there  is  legislation  or  not,  many  substantial 
companies  are  going  to  be  doing  business  in  areas  that 
outside  obseruers  might  not  anticipate.  The  federal 
gouernment  should  be  able  to  saue  taK  dollars  as  a  result 
of  this  conuergence  and  increased  competition. 

liJe  do  not  think  Congress  should  risk  allowing 
bureaucratic  processes  to  easily  narrow  the  field  of 
competitors,  especially  not  when  new  market  entrants 
are  growing  in  dynamic  and  unpredictable  ways.    If  not 
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unreasonably  constrained,  market  forces  can  yield 
substantial  budyet  and  taxpayer  sauinys.  The  market,  not 
bureaucrats  should  decide  mho  should  compete. 

Gouernment  should  not  shortchanye  itself  and  deny 
itself  access  to  the  best  products  at  the  lowest  prices 
solely  because  it  is  easier  to  maintain  the  status  quo  than 
take  aduantaye  of  a  competitiue  market.  Lack  of 
competition  and  the  promotion  of  "fauoritism"  in  Federal 
procurement  distorts  the  Rmerican  economy  by  yiuiny  an 
economic  aduantaye  to  certain  companies  the 
Gouernment  likes. 
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INTRODUCTION 

The  Computer  &  Communications  Industry  Association  (CCIA)  is 
pleased  to  have  the  opportunity  to  testify  regarding  H.R.  1670,  the  "Federal 
Acquisition  Reform  Act  of  1995."  CCIA  is  an  association  of  some  25  member 
companies  which  represent  all  facets  of  the  computer  and  communications 
industry.   Collectively,  our  members  generate  annual  revenues  of  nearly  $190 
billion  and  have  substantial  involvement  in  the  Federal  marketplace.  Since 
1972  we  have  supported  the  important  procurement  reforms  passed  by  both 
these  Committees,  including  the  Federal  Acquisition  Streamlining  Act  of 
1994  (FASA  I). 

We  support  the  same  goals  as  the  Committees,  such  as  a  competitive 
and  cost-effective  Federal  procurement  system  with  an  effective  enforcement 
mechanism.   We  have  enjoyed  working  with  you  over  the  years  and  look 
forward  to  continuing  this  long-standing  relationship.   As  we  said  when  we 
testified  before  you  in  February,  we  feel  very  strongly  that  any  new  acquisition 
reform  should  occur  only  after  close  Congressional  oversight  and  evaluation 
of  the  effectiveness  of  FASA  I. 
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Nonetheless,  we  welcome  the  opportunity  to  comment  on  H.R.  1670. 
In  our  estimation,  enactment  of  the  bill  would  have  two  principal  results:   it 
would  greatly  improve  the  bid  protest  mechanism  by  consolidating  the  11 
Board  of  Contract  Appeals  into  one  Board  along  with  GAO's  bid  protest 
authority  but  at  the  same  time  it  takes  away  the  very  tool  the  Board  needs  to 
function  properly  -  a  meaiungful  and  well-defined  standard  of  competition. 

NEED  FOR  FULL  AND  OPEN  COMPETITION 

In  attempting  to  "fix"  deficiencies  in  the  Federal  procurement  system, 
we  are  concerned  that  H.R.  1670  apparently  has  the  unintended  effect  of 
"unfixing"  those  parts  of  the  system  which  are  working  and  working  well.  It 
is  imperative,  in  these  times  of  fiscal  responsibility  regarding  taxpayer  dollars, 
that  the  Govenunent  obtains  quality  goods  and  services  in  an  efficient, 
effective,  and  economical  maiuier.   CCIA  believes  that  this  can  only  be 
accomplished  through  full  and  open  competition  in  the  Federal  marketplace. 

What  Competition  Is  and  Is  Not. 

CCIA's  primary  concern  with  H.R.  1670  is  that  it  removes  the  concept 
of  full  and  open  competition  from  the  Federal  procurement  arena.   This 
decision  appears  to  have  been  based  on  a  different  perception  as  to  what  full 
and  open  competition  is  2md  is  not. 

First,  in  order  to  fully  appreciate  why  full  and  open  competition  is 
crucial  to  Federal  procurement,  we  need  to  understand  why  Congress  found  it 
necessary  to  enact  such  requirements  in  the  first  place.  The  requirement  of 
full  and  open  competition  was  a  bipartisan  effort  on  behalf  of  Congress  in 
1984  to  "ensure  that  new  and  innovative  products  are  made  available  to  the 
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Government  on  a  timely  basis  and  that  all  interested  offerors  have  an 
opportunity  to  sell  to  the  Federal  Government."   H.  Rep.  No.  1157,  98th 
Cong.,  2d  Sess.  11  (1984).    The  Competition  in  Contracting  Act  (CICA),  which 
requires  full  and  open  competition,  was  passed  by  a  Democratic  House,  under 
the  sponsorship  of  Congressmen  Jack  Brooks  tmd  Frank  Horton  and  by  a 
Republican  Senate,  under  the  sponsorship  of  Senators  William  Roth,  Carl 
Levin  and  William  Cohen.   The  legislation  was  signed  into  law  by  then 
President  Ronald  Reagan. 

While  some  say  that  the  choice  between  maximum  practicable  and  full 
and  open  competition  is  simply  a  word  exercise,  H.R.  1670  goes  beyond  a 
definitional  change  by  removing  the  safeguards  from  QCA  that  requires 
procurements  to  be  competitively  awarded.  H.R.  1670  completely  eliminates 
the  Competition  in  Contracting  Act's  requirements  for  justifications  and 
authorizations  prior  to  using  other  them  competitive  procedures.   These 
requirements,  coupled  with  a  strong  bid  protest  system  are  the  primary  reason 
for  the  increase  in  competition  produced  by  CICA.  Without  a  meaningful 
justification  and  authorization  process,  there  is  no  brake  within  the  agencies 
to  prevent  noncompetitive  procurements  from  occurring. 

Prior  to  the  enactment  of  QCA,  agencies  were  required  to  compete 
negotiated  contracts  to  the  maximvmi  extent  practicable.  One  of  the  Act's 
sponsors'  observed  that  while  there  was  a  strict  textual  definition  of  the  level 
of  competition  required,  agencies  were  able  to  discover  large  loopholes  for 
avoiding  competition.  "The  justification  most  frequently  invoked  [wa]s  the 
'competition  is  impracticable'  exception,  which  agencies  sometimes 
improperly  use  to  award  sole-source  contracts."  Hon.  William  S.  Cohen,  The 
Competition  in  Conti-acting  Act.  14  Pub.  Cont.  L.  J.  1, 15  (1983).    In  addition. 
Congress  found  that  agencies  were  issuing  overly-detailed  specifications  that 
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unnecessarily  restricted  the  procuring  agency  from  considering  acceptable 
alternatives.   Many  times  the  detailed  specifications  resulted  in  only  one 
contractor  being  able  to  meet  the  agency's  needs. 

The  former  House  Committee  on  Government  Operations  determined 
that 

[l]left  imchallenged,  [lack  of  competition]  will  subject  the  [Federal 
procurement]  process  to  vintold  waste  cind  abuse,  and  eventually 
harm  the  viability  of  critical  agency  programs.  Rather  than 
address  these  problems,  agency  procurement  officials  continue  to 
complain  that  seeking  full  and  open  competition  is  too 
complicated  and  time  consuming.  They  assert  that  it  is  less  risky 
and  considerably  more  manageable  to  do  business  with  a  few 
selected  vendors  instead  of  encouraging  all  qualified  companies 
to  enter  the  Federal  marketplace. 

H.  Rep.  No.  1157, 98th  Cong.,  2d  Sess.  11  (1984). 

The  Committee  determined  that  the  reason  for  this  lack  of  competition 
was  that  laws  and  regulations  did  not  adequately  require  that  competitive 
procedures  be  used: 

The  FAR  state[d]  that  sufficient  competition  is  achieved  as  long 
as  offers  are  received  from  at  least  two  independent  sources  that 
are  capable  of  satisfying  the  requirements  of  the  agencies.  Thus, 
the  standard  for  competition  is  not  whether  an  agency  has 
opened  up  a  procurement  to  all  qualified  sources,  but  whether  it 
received  at  least  two  bids.  In  the  Committee's  view,  an 
acquisition  is  hardly  competitive  when  it  is  limited  to  just  two 
independent  sources,  since  additional  bidders  are  often  available 
to  meet  a  Government  requirement.   Using  the  traditional  view, 
an  agency  may  select  two  of  its  favorite  vendors  and  then  Jissert 
that  a  'reasonable  degree  of  competition'  had  been  achieved. 
The  Committee  believes  that  full  and  open  competition  exists 
only  when  all  qualified  vendors  are  allowed  to  compete  in  an 
agency  acquisition. 

H.  Rep.  No.  1157,  98th  Cong.  2d  Sess.  16  (1984). 

As  one  author  of  CICA  put  it  "[c]ompetition  maintains  integrity  in  the 
expenditure  of  public  funds  by  ensuring  that  Government  contracts  are 
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awarded  on  the  basis  of  merit  rather  than  that  of  favoritism."   Hon.  William 
S.  Cohen.  The  Competition  in  Contracting  Act.  14  Pub.  Cont.  L.  J.  1,5(1983). 

Second,  contrary  to  current  belief,  CICA  does  limit  the  field  of  vendors 
who  are  eligible  to  compete  for  Government  contracts.  The  Senate 
Committee  on  Governmental  Affairs,  in  enacting  CICA,  was  careful  to  point 
out  that  it  "strongly  believe[d]  that  cdl  contractors  should  have  the 
opportimity  to  compete  for  a  Government  contract,  while  only  those  capable 
of  meeting  the  Government's  needs  should  be  considered  for  award."  Hon. 
William  S.  Cohen,  The  Competition  in  Contracting  Act.  14  Pub.  Cont.  L.  J.   1, 
33  (1983). 

CICA  limits  competitors  to  those  who  submit  proposals  in  the 
competitive  range.  Under  the  FAR  contracting  officers  may  only  award  the 
contract  to  a  competitor  who  is  both  responsive  and  responsible.  Thus,  there 
is  ample  authority  under  CICA  for  the  contracting  officer  to  impose 
limitations  that  allow  the  Government  to  reject  proposals  of  vendors  who  do 
not  meet  the  Government's  needs. 

Third,  the  Committee's  background  paper  on  H.R.  1670  stated  that  "the 
procurement  system  can  no  longer  afford  competition  for  competition's  sake, 
but  must  move  to  the  process  of  meaningful  competition  between  vendors 
who  can  meet  or  exceed  the  Government's  needs."  On  the  contrary,  in 
today's  fiscal  cliniate,  the  Government  needs  all  the  competition  it  can  get. 
Competition  decreases  costs  and  ensures  that  taxpayers  get  the  most  bang  for 
their  buck.  A  decrease  in  competition  will  result  in  an  increase  in  cost  to  the 
Government.   Studies  have  indicated  that  an  increase  in  competition  can 
save  between  15  and  50%.    Hon.  William  S.  Cohen,  The  Competition  in 
Contracting  Act.  14  Pub.  Cont  L.  J.  1,4(1983). 
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In  fact,  the  last  procurement  refonn  group  to  study  the  Federal 
acquisition  system,  the  Acquisition  Law  Advisory  Panel  (Section  800  Panel) 
"concluded  after  extensive  discussion  that  retreat  from  the  'full  and  open 
competition'  standard  was  neither  warranted  or  wise."   Acquisition  Law 
Advisory  Panel,  Streamlining  Defense  Acquisition  Laws.  1-24  (January  1993). 
In  making  this  determination,  the  Section  800  Panel  was  mindful  of 
Congress'  concern  that  exclusion  of  one  qualified  vendor  can  prevent  the 
Government  from  having  received  its  money's  worth.   See  Id- 
Fourth,  H.R.  1670's  statutory  definition  of  competition  is  ambiguous 
regarding  the  restrictions  as  to  when  a  particular  source(s)  can  be  excluded 
and  when  other  than  competitive  procedures  can  be  used.  By  leaving  this 
language  tmclear.  Congress  is  abdicating  its  authority  to  the  Executive  Branch 
to  determine  the  level  of  competition  of  Federal  procurement.   Historically, 
the  Executive  Branch  has  attempted  to  restrict  competition  as  much  as 
possible;  that  is  why  we  ended  up  with  the  Competition  in  Contracting  Act  in 
1984. 

Fifth,  this  bill  would  restrict  the  ability  of  the  market  to  deliver  the  best 
possible  products  at  the  lowest  price  by  limiting  competition  for  Federal 
contracts.  The  economy  fluctuates  and  the  same  companies  cannot  be  covmted 
on,  year  after  year,  to  meet  the  Government's  needs  in  the  most  efficient  and 
cost  effective  manner.     There  are  entrepreneurs  right  now  developing 
innovative  new  products  and  services  who  could  well  be  foreclosed  by  this 
legislation  from  competing  in  the  Federal  market.  If  this  were  to  occur,  the 
real  losers  would  be  the  taxpayers. 

A  business  participating  in  the  commercial  marketplace  that  does  not 
continue  to  keep  up  with  the  latest  technology  will  be  left  in  the  dust. 
Consumers  will  be  concerned  with  future  suitability  and  the  then  current 
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usefulness  of  products  and  services  not  with  how  good  they  might  have  been 
in  the  past.   The  Federal  Govemment  should  not  shortchange  itself  and  not 
receive  the  best  products  at  the  lowest  prices  solely  because  it  is  easier  to 
maintain  the  status  quo  than  take  advantage  of  a  competitive  market.   Lack  of 
competition  and  the  promotion  of  "favoritism"  in  Federal  procurement 
distorts  the  American  economy  by  giving  an  economic  advantage  to  certain 
companies  the  Government  likes  and  inhibits  the  growth  of  other  firms  for 
other  than  meritorious  reasons.   The  taxpayers  deserve  more  for  their  money 
than  having  a  few  large  corporations  supply  the  Govemment  with  average 
products  or  services  at  average  prices  just  because  it  is  too  much  trouble  to  let 
the  competitive  market  work. 

The  procurement  system  depends  on  Govemment  employees  to  do 
what  is  right,  not  that  which  is  easy.  Doing  what  is  right  may  take  longer 
than  picking  an  easy  favorite  time  after  time.   We  believe  the  procurement 
system  itself  needs  to  be  structured  to  encourage  correct  conduct.    It  is 
imperative  that  fully  competitive  market  forces  are  allowed  to  flourish. 

Requiring  only  maximum  practicable  competition  will  take  the 
country  back  to  where  it  was  11  years  ago,  not  ahead  to  the  next  century. 

H.R.  167Q's  Effect  on  Govemment  Savings 

The  lack  of  competition  in  DoD  contracting  was  a  concern  of  Congress 
when  it  eriacted  CICA  and  it  is  still  a  concern  today.  This  legislation  was 
partially  inspired  by  DoD  and  other  proairement  cost  problems:  DoD  pays 
between  18  and  19  percent  more  for  their  goods  and  services  due  to  regulatory 
implementation  and  operational  burdens.    However,  these  premiums  are 
largely  due  to  accounting,  recordkeeping  and  other  burdens  that  DoD  imposes 
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on  contractors  —  burdens  that  have  nothing  to  do  with  the  level  of 
competition  in  DoD  procurements.    Competition  has  saved  the  Goverrunent 
hundreds  of  billions  of  dollars.  These  savings  have  taken  place  not  just  in 
the  relatively  "unburdened"  civil  market,  but  also  in  DoD  —  where  the  bill 
substitutes  "maximum  practical  competition,"  for  "full,  free,  and  open 
competition,"  thereby  denying  Government  the  benefits  of  wide-spread 
competitive  discounting.   Not  only  has  "full,  free,  and  open  competition" 
fostered  cost  savings  to  the  Government,  it  has  also  helped  small,  and  small 
disadvantaged,  businesses  to  become  a  full  fledged  part  of  the  American  main 
stream.    "Maximum  practicable  competition"  provides  little  or  no  similar 
comfort  to  the  entreprenexir. 

CCIA  is  concerned  that  the  test  program  provisions  in  H.R.  1670  will 
inadvertently  prevent  certain  qualified  companies  from  participating  in 
Federal  procurements.  In  FASA  I,  the  ability  of  Executive  agencies  to  conduct 
test  programs  was  tied  to  the  implementation  of  a  full  FACNET  capability. 
H.R.  1670,  however,  removes  this  requirement.   Since  some  test  programs 
may  involve  the  omission  of  a  Commerce  Business  Daily  notice,  small  and 
small  disadvantaged  businesses  will  not  know  where  there  is  available 
Government  business  for  which  to  compete.   In  addition,  coupling  the  test 
program  with  full  FACNET  implementation  is  a  powerfvd  incentive  to 
complete  FACNET  promptly.  There  is  a  strong  need  for  a  uniform  system  of 
electronic  commerce.   Currently,  some  vendors  must  search  over  50 
electronic  bulletin  boards  to  keep  up  with  the  Government's  procurements. 
FACNET  should  end  the  need  to  navigate  through  an  electronic  maze.   We 
should  not  delay  full  FACNET  implementation. 
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NEED  FOR  EFFECTIVE  ENFORCEMENT  OF  FULL  AND  OPEN 
COMPETITION 


As  we  testified  earlier  this  year,  CCIA  has  been  deeply  concerned  by 
proposals  to  eliniinate  or  weaken  the  GSBCA  bid  protest  authority,  which  was 
established  under  the  1984  Competition  in  Contracting  Act  (CICA).  We  are 
pleased  that  legislation  maintains  a  strong  bid  protest  forum  which  is  crucial 
to  a  competitive  Federal  procurement  market. 

In  these  fiscally  difficult  times,  the  merging  of  the  Boards  of  Contract 
Appeals  and  consolidating  the  bid  protest  authority  of  the  GSBCA  and  GAO 
into  one  forum  helps  to  further  the  Government's  goal  of  downsizing  while 
efficiently  and  cost  effectively  conducting  its  business.  We  believe  that 
requiring  the  current  Chairman  of  the  GSBCA  to  serve  as  the  Chairman  of 
the  consolidated  Board  during  the  first  two-year  period  will  be  beneficial  for  a 
smooth  and  efficient  transition.  Only  the  GSBCA  has  experience  in  deciding 
bid  protest  cases  as  well  as  contract  disputes  and  the  consolidated  Board  will 
be  well  served  by  such  experience. 

While  we  are  delighted  that  there  will  be  an  adequate  Federal  protest 
forum,  we  are  deeply  concerned  that  the  removal  of  the  full  and  open 
competition  requirement  will  greatly  diminish  the  ability  for  competitors  to 
seek  redress  for  unfairly  conducted  Government  business.  The  key  to  the 
Board's  successful  infusion  of  competition  into  the  procurement  process  is  its 
ability  to  enforce  the  proper  application  of  laws  and  regulations  requiring 
competition.  If  those  laws  and  regulations  are  not  adequate  in  requiring 
competition,  then  the  protest  system  is  rendered  basically  meaningless. 

In  addition,  an  entire  body  of  case  law  has  been  developed  on  the 
interpretation  of  what  is  full  and  open  competition.  Changing  the 
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competitive  requirements  to  "maximum  practicable"  from  "full  and  open" 
will  invite  legal  suit  Jifter  legal  suit  as  to  what  the  new  standard  means.  Full 
and  open  competition  is  understood  by  competitors,  the  Government,  and 
the  legal  fonmis.  The  United  States  Board  of  Conbract  Appeals  (USBCA)  will 
spend  most  of  its  time  interpreting  this  new  standard,  not  preserving 
competition  in  the  Federal  marketplace. 

The  current  GSBCA  protest  forum  is  a  continuous  monitor  of  the 
Government's  devotion  to  keeping  the  system  fair,  open  and  competitive. 
The  bid  protest  system  represents  a  policy  decision  to  use  private-sector 
comp<mies  as  enforcers  of  federal  procurement  law.  Through  the  protest 
forum,  the  Govenunent  essentially  lets  the  market  oversee  the  system. 
Companies  who  do  business  with  the  Government  are  authorized  to  file 
protests  with  impartial  administrative  bodies  whenever  they  believe  that 
agencies  are  designing  procxirements  unfairly  or  awarding  contracts 
improperly.  It  anticipated  that  citizen  oversight  would  preserve  the  benefits 
of  a  competitive  Government  marketplace  and  it  has. 

This  system  has  a  number  of  benefits.   First,  unlike  Government 
auditors,  private  vendors  are  almost  always  "on  the  scene"  when  a  violation 
occurs.  Second,  the  protest  process  provides  a  mechanism  for  oversight 
without  establishing  cumbersome  enforcement  bureaucracies.   However,  the 
private  sector  will  not  assume  this  enforcement  role  without  some  assurance 
that  it  will  achieve  meaningful  results  in  meritorious  protests.   The 
suspension  process  assures  that  agencies  will  not  be  able  to  spend  money 
under  illegal  contracts,  and  then  use  the  cost  of  termination  as  a  reason  to 
continue  contracts  that  should  never  have  been  awarded. 

Having  this  forum  available  to  competitors  for  Federal  business, 
means  that  the  Government  will  receive  the  benefits  of  a  highly  competitive 
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market.   Companies  are  more  likely  to  compete  for  sales  in  an  environment 
in  whic±i  they  receive  equitable  treatment.   The  entry  of  more  competitors 
into  the  market  prompts  each  vendor  to  be  more  innovative  and  to  offer 
better  prices  and  quality  in  an  effort  to  convince  agencies  that  they  should 
award  that  firm  contracts.   The  requirement  of  full  and  open  competition  in 
the  Federal  market  along  with  em  impartial  forum  to  ensure  that  there  is 
fairness  in  the  process  go  hand  in  hzmd.  It  is  difficult  to  have  one  be  effective 
and  beneficial  to  the  Government  without  the  other. 

CONCLUSION 

The  legacy  of  earlier  procurement  reforms,  enacted  on  a  bipartisan  basis 
over  the  past  decade,  could  be  severely  crippled  by  H.R.  1670.  Again,  CCIA 
strongly  recommends  that  any  new  reform  measures  should  only  be  enacted 
after  careful  evaluation  and  review  of  FASA  I  initiatives.  Otherwise,  we  run 
the  risk  of  a  throwback  to  earlier  erais  in  Government  procurement  that  were 
marked  by  scandal,  a  lack  of  basic  accountability,  and  public  outcry.  In  this  era 
of  constricted  budgets  and  limited  taxpayer  dollars,  it  is  crucial  that  the 
Federal  procurement  system  is  run  fairly,  efficient,  and  most  important,  cost 
effectively.  This  can  occur  most  effectively  if  the  Federal  market  maintains 
full  and  open  competition. 
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28  June  1995 


The  Honorable  Jan  Meyers,  Chair 
Committee  on  Small  Business 
2361  Raybum  House  Office  Building 
Washington,  DC  20515 


R£: 


HEARING  on  Small  Bnsiness  Participation  in  Federal  Contractittg: 
Assessing  H.R.  1670,  the  "Federal  Acquisition  Refomt  Act  of  1995" 


Dear  Representative  Meyers, 

I  am  writing  this  letter  as  the  President  of  the  Association  of  Government  Marketing 
Assistance  Specialists  (AGMAS)  on  behalf  of  the  113  Procurement  Technical  Assistance 
Centers  (PTAC)  located  throughout  the  United  States  We  represent  hundreds  of 
procurement  professionals  that  are  currently  assisting  approximately  60,000  small  and  mid- 
sized businesses  conducting  business  with  the  Fedea:al  Government.  We  are  closer  to  the 
issues  and  concerns  of  proposed  H.R.  1670  as  we  work  with  the  small  business  community 
on  a  daily  basis.  I  apologize  for  not  attending  this  hearing  in  person  as  I  was  not  available  at 
this  time.  With  due  notice  I  would  be  more  than  willing  to  attend  and  testify  at  any 
subsequent  hearings  on  this  matter. 

Our  collective  opinion  is  that  the  implementation  H.R>  1670  would  result  m  a  procurement 
process  that  is  less  competitive,  less  open  and  fair,  provide  diminished  access  to  the  small 
business  community  and  thus  diminish  the  ability  of  small  businesses  to  sell  to  the 
government  We  are  concerned  and  somewhat  perplexed  on  how  quickly  this  bill  is 
proceeding  when  the  small  business  community  does  not  fiilly  comprehend  the  sweeping 
changes  made  by  the  Federal  Acquisition  Streamlining  Act  of  1994  (FASA).  We  do  agree 
with  a  streamlined  process  that  will  save  taxpayer;  dollars,  but  if  the  implementation  is  not 
done  carefully  the  small  business  community  will  be  severely  damaged  in  this  process.  The 
small  business  community  needs  to  be  more  involved  in  this  process  before  more  sweeping 
changes  are  made. 

Our  main  concern  is  vyith  some  of  the  "fundamental"  changes  proposed  by  HJt.  1670  which 
we  feel  are  unsound  Changes  such  as  abandoning  "fiill  and  open  competition,"  permitting 
"simpUfied  procedures"  for  the  purchase  of  "commercial  products"  with  no  dollar 
limitations,  repealing  pre-qualification  of  comractors  and  not  providing  adequate  notice  of 
contracting  opportunities  would  jeopardize  any  advancements  made  to  the  procuremem 
process  over  the  past  fifteen  years.  By  implementing  these  changes  it  would  leave  "much 
too  much"  discretion  in  the  hands  contracting  ofiBcers  allowing  these  contractors  to  fiilfiU 
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their  contracting  requirements  by  merely  making  three  phones  calls  for  any  purchase.  This  would 
bring  us  back  to  "sole-source"  contracting  which  is  not  in  the  best  interest  of  the  government  or 
the  small  business  community  These  proposed  changes  would  resuh  in  higher  prices,  less  quality 
and  more  importantly  would  open  the  door  to  fraudulent  activities  setting  the  present 
procurement  process  back  twenty  years.  These  conditions  were  the  exact  reasons  why  the 
"Competition  in  Contracting  Act  of  1984"  came  about  and  the  government  has  benefiting  greatly 
from  this  resulting  and  improved  process. 

If  we  are  to  make  sweeping  changes  to  the  current  system  we  should  focus  on  those  areas  that 
will  save  the  government  money  yet  still  provide  "equal  and  feir"  access  to  the  small  business 
community  "Full  and  open  Competition"  must  remain,  "simpUfied  procedures"  should  be  limited 
to  contracts  under  $100,000  for  agencies  that  properly  implemented  FAChfET  as  provided  in 
FASA  of  1994  Once  FACNET  is  properly  implemented,  providing  electronic  access  to 
contracting  opportunities,  then  higher  ^esholds  can  be  considered.  It  is  our  opinion  that  the 
proper  implementation  of  FACNET  will  save  the  government  billions  of  dollars  in  mere 
processing  yet  still  provide  the  proper  access  to  those  small  businesses. 

In  closing  we  ask  that  a  "feir  and  equitable"  assessment  process  be  undertaken  prior  to  enacting 
additional  and  sweeping  changes  as  proposed  in  H.R.  1670.  We  are  in  full  support  of  the 
streamlining  intent  but  want  to  insure  that  the  final  legislation  proposed  has  the  proper  elements 
that  accompUsh  the  mutual  objectives  of  government  and  the  small  business  community.  I  urge 
you  to  work  with  our  organization  as  we  can  feirly  represent  the  small  business  community  and 
their  concerns. 

If  I  can  be  of  further  assistance  or  if  you  will  be  conducting  future  hearing  I  can  be  reached  at 
203-449-8777. 


Sincerely, 


^OSTON  PUBLIC  LIBRARY 

1^0      3  9999  06350  So"  7 


STATE  OP 

RHODE  ISLAND 


PORT  AUTHORITY  AND  ECONOMIC  DEVELOPMENT  CORPORATION 

June  27, 1995 


The  Honorable  Patrick  Kennedy 
U.S.  House  of  Representatives 
1505  Longwonh  H.OJB. 
Washington.  DC  205 15 

Dear  Congresgnan  Kennedy: 

I  am  <mting  to  voice  my  concerns  about  House  Resolution  1670  and  the  effects  that  this 
bill  will  have  on  the  small  business  community.  If  passed,  this  bill  will  result  in  a 
procurement  process  (hat  lacks  cotnpotitlon»  and  virtually  eliminates  the  small  business 
community's  opportunity  to  compete  for  contracts  with  the  government. 

Under  H.R.  1670,  the  laws  pertainbg  to  competition  for  contracts  will  allow  Contracdng 
Offlcers  to  conduct  (he  bidmng  process  using  "maximum piocticable  competition."  This 
changes  the  ciurent  language  which  best  jeives  small  businesses  by  requiring  "full  and 
open  cotmetidon"  for  ul  government  contracts.  Full  and  open  compctidon  increases 
participation  by  small  businesses  in  the  prociiicmcnt  process  and  helps  to  cnsuie  that  the 
govecnmem  receives  quality  products  at  a  reasonable  price. 

Maximum  practicable  cOTnpctition  would  also  authorize  a  Contracting  Officer  to  establish  a 
list  of  "verified"  vendors,  which  have  met  certain  criteria,  and  allow  only  these  firms  to 
ccmpetc  for  a  contract.  Contracting  Officers  can  limit  competition  to  companies  which  they 
have  pro-qualified  through  a  fair  anid  open  process  today,  but  the  cuncnt  pro-qualification 
system  has  safeguards  buiU  into  it  which  protect  small  businesses  from  aibitmry  exclusion 
from  the  prtxess.  Repealing  these  safeguards  would  leave  small  businesses  trying  to  enter 
the  government  market  with  litUc  chance  for  success. 

Currently  the  govemmcnt  is  required  to  provide  adequate  notice  of  contracting 
opp^tunLties.  This  ensures  that  finns  capable  of  providing  a  contract  have  the  opportunity 
to  do  so.  Without  adequate  notice,  the  small  business  community  will  be  at  a  competitive 
dlsadvanuge.  Many  small  firms  will  be  unable  to  submit  bids  for  contracts  for  which  they 
mav  be  best  qualified.  This  will  limit  the  government's  potential  to  receive  the  best  value 
and  reduce  the  likelihood  that  it  would  make  use  of  innovation. 

This  bill  allows  Contracting  Officers  to  utilize  simplified  acouisition  procedures  for  all 
contracts  issued  govemmcnt- wide.  These  procedures  will  allow  a  Contracting  Officer  to 
place  three  tel^hone  calls  to  potential  bidcters  and  consider  this  to  be  "compctitior,'' 
FAS  A  allowed  for  the  use  of  simpUTied  procedures  for  contracts  below  S  100,000,  at 
agencies  that  have  implemented  the  FACNET  computer  bid  system.  Under  FASA's 
limitations  the  government  reduces  the  »dministradvc  burden  associated  with  contracts  and 
ensures  proper  oversight  of  larger  contracts  which  may  require  more  attention. 
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It  it  clear  to  a]l  involved  with  govcroment  procurement  that  changes  are  necessary.  This 
bill  addresses  some  of  the  issues  wjhich  appear  to  Ipc  limiting.  However,  in  its  attempt  to 
reduce  adtninistrative  burden,  this  bill  places  the  future  participaiion  of  small  business  in 
the  procurement  proccfs  in  doubt.  Tberefore  to  protect  the  small  businesses  hete  in  Rhode 
Island,  and  across  the  United  States,  the  sections  of  H.R.  1670  which  will  initiate  the 
above  changes  must  be  stricken  from  this  bill  before  passage. 

I  thank  you  for  your  attention  to  Ait  matter. 
Sincerely, 


"    Daniel  E,  Ufiy,  X. 

ProcmccKnt  AdministiBtor 
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